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Adding its voice to 120 civil rights organizations and 
allies and a federal lawsuit that condemned former 
President Donald Trump’s Sept. 9, 2020 Executive 

Order 13950,1 the American Bar Association published “A 
Lesson on Critical Race Theory” in its Human Rights Magazine. 
Trump’s order had eliminated training and education against 
conscious and unconscious bias rooted in critical race theory, 
even though its stated intent was to enforce the codified princi-
ples of 5 U.S.C. § 2301(b)
(2). In response, Professor 
Janel George provides a 
succinct summary of critical 
race theory that heightens 
our understanding of how 
the delivery of law and 
education intersect. She 
defines critical race theory 
as the practice of reviewing 
the racial caste system that 
relegates people of color to 
the bottom tiers, while also 
recognizing that “race inter-
sects with other identities, 
including sexuality, gender 
identity, and others.”2

Another voice within 
the American Bar Associa-
tion also spoke out; Paulette Brown, Esq., past president of the 
American Bar Association and chief diversity and inclusion offi-
cer at Locke Lord, is quoted in a recent NAACP Legal Defense 
Fund statement advising employers to continue their racial 
sensitivity training programs, “rather than abandon them over 
concerns that they sow division.”3 The false narrative propagated 
in Executive Order13950 has proven too unconscionable to ig-
nore. And, fortunately, the executive order has started a national 
conversation about critical race theory and the need to address 
racism in the American legal system.

Critical race theory has been used credibly to address bias 
and is popular with private and public employers as an effective 
deterrent against discrimination in the workplace. However, 
critical race theory is more than a training to reinforce diversity 
and inclusion. According to Chandra Ford and Collins Airhi-
henbuwa, critical race theory is “ ... the set of anti-racist tenets, 
modes of knowledge production, and strategies a group of 
legal scholars of color in the 1980s organized into a framework 

targeting the subtle and systemic ways racism currently oper-
ates above and beyond any overly racist expressions.4 Professor 
Derrick Bell, father of critical race theory, described his people 
as the faces at the bottom of the well and cautioned the poorest 
whites who live their lives only a few levels above “that their de-
liverance depends on letting down their ropes. Only by working 
together is escape possible.” Unfortunately, most simply watch 
because they are “mesmerized into maintaining their unspoken 

commitment to keeping us 
where we are, at whatever 
cost to them or to us.”5

To understand critical 
race theory, it is important 
to acknowledge that white-
ness is property in American 
law and culture. From its 
establishment, our nation has 
used its laws to maintain an 
underclass and create priv-
ileges and rights that have 
been exclusive to white, male, 
property-owning American 
citizens. In her seminal arti-
cle, “Whiteness as Property,”6 
Cheryl Harris “provides 
an extensive framework of 
whiteness as a traditional 

and modern form of property, which includes the conception 
of reputation as property.”7 Harris explains the racialization 
of identity in property law, as slavery subordinated Black and 
indigenous people to the point of being the property of those 
who fit the code of whiteness. American law, then, has been 
built on a foundation of protecting an actual property interest 
in whiteness itself. 

Sadly, American law is rife with cases that demonstrate how 
U.S. courts have used junk science, such as eugenics and crani-
ology, to adjudicate race. “Owning white identity as property 
affirmed the self-identity and liberty of whites and, conversely, 
denied the self-identity and liberty of Blacks.” Harris warned 
that white privilege is expected and afforded legal protection 
in American case law. Harris also warned that whiteness as 
property will continue to morph and change unless and until 
it is directly confronted, which is exactly what Executive Order 
13950 sought to avoid. 

Critical Race Theory and the Legal Profession
By Barbara E. Ransom, Esq. and Katherine Kennedy, Esq.

Continued on page 4
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President Joseph R. Biden revoked Executive Order 13950 
on his first day in office.8 Executive Order 13985 acknowledges 
the existence of “[e]ntrenched disparities in our laws and public 
policies, and in our public and private institutions, have often 
denied that equal opportunity to individuals and communi-
ties.” Biden compels federal agencies to consult and engage 
with communities that historically have been underserved and 
underrepresented by the government. Executive Order 13985 
also orders that all who have been deemed “othered” and placed 
lower in the racialized and gendered caste system than white 
males be treated equitably by the federal government. Executive 
Order 13985 reassuringly demonstrates the current administra-

tion’s commitment to combat 
the existing culture of otherness 
built on illusions of superiority 
that believes that using critical 
race theory to dismantle colonial 
frameworks and overturn the 
racial caste system is “divisive, 
anti-American propaganda.”9 

However, our nation has a long 
way to go to overcome the con-
tinued divide and racist legacy. 

The PBA Diversity and Inclusion Committee will offer a 
seminar entitled "Critical Race Theory-101" to help Pennsylva-
nian lawyers who want to learn more about critical race theory. 
Be on the lookout for this seminar which will take place at the 
end of June.

Critical Race Theory and the Legal Profession
Continued from page 3

Katherine "Katie" Kennedy, Esq. is 
a family law trial attorney who pri-
marily works with child dependency 
and permanency legal issues in Pitts-
burgh. She is in the 2020-2021 Bar 
Leadership Institute class and is active 
with the ACBA Law Day efforts. She 
is also an active member of the WIP 
and was selected by WIP leadership to 
serve as its diversity ambassador to the 
PBA Diversity Team.  

Barbara E. Ransom, Esq. special-
izes in rights secured pursuant to 
the 14th Amendment and federal 
and state laws that guarantee 
equal protection and due process to 
all. She has worked for the Public 
Interest Law Center in Philadel-
phia, the Pennsylvania Human 
Relations Commission and 
Disability Rights California. She 
currently serves as an adjunct pro-
fessor in Lesley’s Graduate School 

of Education and takes on cases where her acquired skills can be 
useful to help those whose voices would otherwise not be heard.

The PBA Diversity and 
Inclusion Committee will 
offer a seminar entitled 
"Critical Race Theory-101" 
to help Pennsylvanian 
lawyers who want to 
learn more about critical 
race theory.
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48
Critical Race Theory as Intellectual 

Property Methodology
Anjali Vats and Deidré A. Keller*

I. Introduction

As Margaret Chon’s piece in this collection so eloquently articulates, Critical Legal 
Studies emerged in the 1970s as a project of redefining how scholars think about 
law, its neutrality, and its indeterminacy. The principles of Critical Legal Studies, 
when applied to intellectual property (IP), produced what John Tehranian and 
Laura Foster call Critical Intellectual Property.1 Invested in the workings of power, 
Critical Intellectual Property draws from the scholarship that Chon outlines to 
imagine new, often more socially just, forms of knowledge production. We follow 
Chon in this chapter by tracing the emergence of Critical Race Theory (CRT) and 
subsequently Critical Race Intellectual Property (Critical Race IP). We also articu-
late the central aims, evolutions, and methodologies of both. CRT advanced frame-
works for understanding how and why attempts at ending race discrimination had 
failed.2 It evolved in later years, into a theory that had the breadth and depth to 
help explain race in international contexts as well as domestic ones.3 In the 1990s, 
scholars like Keith Aoki4 and Rosemary Coombe5 started conceptualizing intellec-
tual property through the lenses of race and coloniality. They offered a foundation 
upon which to build Critical Race IP.

Critical Race IP ‘refers to the interdisciplinary movement of scholars connected 
by their focus on the racial and colonial non- neutrality of the laws of copyright, 

 * Thanks are due to Maria Ukattah and Akendita Amoro who provided research assistance. All 
errors and omissions are the sole responsibility of the authors.
 1 John Tehranian, Towards a Critical IP Theory: Copyright, Consecration & Control, 2012 BYU L. Rev. 
1233 (2012); Laura A. Foster, Situating Feminism, Patent Law, and the Public Domain, 20 Colum. 
J. Gender & L. 262 (2011).
 2 Derrick A. Bell, Brown v. Board of Education and the Interest- Convergence Dilemma, 93 Harv. 
L. Rev. 518 (1980).
 3 Francisco Valdez et al., Crossroads, Directions, and a New Critical Race Theory 
(2002).
 4 Keith Aoki, (Intellectual) Property and Sovereignty: Notes Toward a Cultural Geography of 
Authorship, 48 Stan. L. Rev. 1293 (1996).
 5 Rosemary Coombe, Contingent Articulations: A Critical Cultural Studies of Law, in Law in the 
Domains of Culture 21 (Austin Sarat & Thomas R. Kearns eds., 1998).
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patent, trademark, right of publicity, trade secret, and unfair competition using 
principles informed by CRT.6 Intellectual property law, as Critical Legal Studies 
argued of all law, is a tool of concealing, managing, and relocating power. That 
power may take different forms, such as white supremacy, misogyny, ableism, or 
classism. Critical Race IP zeros in on one axis of power, race, often using intersec-
tional methods. Drawing on the foundational premises of CRT as a starting point 
for thinking domestically and internationally about the racial impacts of intellec-
tual property law, Critical Race IP is centred on investigating and interrogating 
how law protects what Cheryl Harris defines as ‘white supremacy’.7 In a system of 
political economy in which intellectual property is increasingly valuable, bringing 
the principles of CRT to bear on copyright, patent, trademark, and unfair compe-
tition analyses are particularly important. Issues from pharmaceutical patenting 
to reproduction of educational materials for students implicate questions of racial 
and distributive justice in the Global South. In this brief chapter, we lay out the ori-
gins of CRT and its central methods, articulate a Critical Race IP, and contemplate 
how CRT’s interdisciplinary and transnational methods might apply to intellec-
tual property. In accomplishing the latter, we use India’s commitments to access 
to knowledge in the recent Delhi University copyshop case and controversy over 
Novartis’s drug Gleevec to show how CRT’s central insights can open possibilities 
for reading intellectual property law with attunement to structures of racial power.

II. Critical Race Theory’s Origins and Methods

A. Origins and Tenets

CRT began as a uniquely American legal theory, borne out of the rollback of the 
civil rights gains produced by cases such as Brown v. Board of Education (1954) 
and statutes such as the Voting Rights Act of 1965.8 As Black thinkers considered 
questions around the basis and consequences of the decision in Brown, i.e. a social 
scientific study that enabled a white saviour mentality,9 Derrick Bell, the first Black 
law professor tenured at Harvard Law School,10 began developing a metatheory 
to describe race relations in the United States (US). ‘Racial realism’, as he called it, 

 6 Anjali Vats & Deidré A. Keller, Critical Race IP, 36 Cardozo Arts & Ent. L.J. 736 (2018).
 7 Cheryl I. Harris, Whiteness as Property, 106 Harv. L. Rev. 1707 (1993).
 8 Brown v. Bd. of Educ., 347 U.S. 483 (1954); Voting Rights Act of 1965, 89 Pub. L. 110, 79 Stat. 437 
(1965).
 9 Jelani Cobb, The Ambivalent Legacy of Brown v. Board, New Yorker (15 May 2014), https:// www.
newyorker.com/ news/ daily- comment/ the- ambivalent- legacy- of- brown- v- board (rehearsing the 
mixed aftermath of Brown, in particular, the consequences that have flown from the Court’s reliance 
upon the social science ‘of African- Americans who were psychologically “damaged” by the legacy of 
slavery and the ongoing travesty of segregation’).
 10 Kimberlé Crenshaw et al., Introduction, in Critical Race Theory: The Key Writings That 
Formed the Movement (1996).
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contended that racism is a permanent part of American society.11 Bell character-
ized this painful idea, written in the 1992 bestseller Faces at the Bottom of the Well, 
as a path to freedom.12 CRT flourished in the 1980s and the 1990s, with scholars of 
colour taking it up across the nation. Charles Lawrence III, Richard Delgado, Jean 
Stefancic, Ian Haney López, Kimberlé Crenshaw, Neil Gotanda, Mari Matsuda, 
Sumi Cho, and Angela Harris were among the first Race Crits in the US. As it grew, 
CRT began to take up issues beyond civil rights, by contemplating how laws that 
purported to advance race equality actually served to reinforce, in Alan Freeman’s 
language, the ‘perpetrator perspective’.13 For instance, legal standards such as strict 
scrutiny, used to evaluate Equal Protection challenges to legislation, required that 
even ameliorative anti- racist protections, including busing and affirmative action, 
meet high levels of constitutional muster.14

In the early 2000s, CRT reached a crossroads: many in the legal academy 
claimed, based on Clinton era prosperity and rising diversity, that the original 
purpose of CRT had been fulfilled and there was nothing more to say about the 
law’s racial investments.15 CRT was dead, they asserted. However, as the election 
of President Barack Obama and, subsequently, President Donald Trump, demon-
strated CRT still had much work to do. The revitalization of CRT was due, in part, 
to the growth of critical race studies more generally across disciplines, including 
sociology, communication, and ethnic studies.16 Returns to theories of whitelash,17 
racial capitalism,18 and social death,19 among others, enriched the study of race 
while invoking the deep women of colour feminist roots of anti- racist theory and 
praxis.20 The subsequent growth of CRT was also fuelled by the uptake of terms 

 11 Derrick Bell, Introduction, in Faces at the Bottom of the Well: The Permanence of Racism 
(1992).
 12 Id.
 13 Alan D. Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical 
Review of Supreme Court Doctrine, 62 Minn. L. Rev. 1049 (1978).
 14 Crenshaw et al., supra note 10.
 15 Valdez et al., supra note 3.
 16 Id.
 17 For an early articulation of white resistance to racial progress, see, e.g., Martin Luther King Jr., 
Where Do We Go from Here: Chaos or Community (1967), excerpted at Read Martin Luther King, 
Jr. on White America’s Delusions, Atlantic (1 March 2018 ). For more recent treatment engaging the 
topic in the wake of Donald Trump’s election, see, e.g., Sweta Rajan- Rankin, Brexit Logics: Myth and 
Fact: A Black Feminist Analysis, 7 feminists@law 1 (2017); and Jared Yates Saxton, The People 
Are Going to Rise Like the Waters Upon the Shore: A Story of American Rage (2017).
 18 For the original articulation of this concept, see Cedric Robinson, Black Marxism: The Making 
of the Black Radical Tradition (1983). For a more recent treatment of Robison’s theory, see Robin 
D.G. Kelley, What Did Cedric Robinson Mean by Racial Capitalism, Boston Review (12 January 2017). 
We are aware of Nancy Leong’s article, Racial Capitalism, 126 Harv. L. Rev. 2151 (2013); however, we 
believe that Robinson’s conceptualization of racial capitalism is foundational and provides a deeper and 
broader basis for contemporary considerations that are of particular relevance to Critical Race IP.
 19 For an early articulation of ‘social death’, see Orlando Patterson, Slavery and Social Death 
(1982). For more recent discussions of social death relative, in particular, to black subjects, see Frank B. 
Wilderson III, Afro- Pessimism and the End of Redemption, Human. Futures (30 March 2016).
 20 See, e.g., How We Get Free: Black Feminism and the Combahee River Collective 
(Keeanga- Yamahtta Taylor ed., 2017).
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such as intersectionality in popular culture.21 As publics broadly embraced the lan-
guage of CRT as a tool to fight against racism and sexism, the need for renewed em-
phasis on the study of race became evident. Since, the rise of the ‘post- racial’ in the 
US, followed by the rise of racist, misogynist, sexist, and ableist demagogues glo-
bally has driven a great deal of the second generation of critical race scholarship.22 
In 2011, Francisco Valdez, Angela Harris, and Jerome Culp published an edited 
collection, Crossroads, Directions, and a New Critical Race Theory, that articulated 
the pressing need for CRT, including attention to international developments in 
race and law.23 The same year, Devon Carbado confirmed this sentiment in his law 
review article ‘Critical What What?’ which posited that CRT is a living, breathing 
theory that must evolve.24

CRT is loosely defined by a set of governing tenets which assert that: 1) law cre-
ates an appearance of racial equality while actually protecting the structural power 
of whiteness and 2) those invested in anti- racism must reveal and contest the ra-
cial non- neutrality of law. Two terms frequently come to the fore in discussions 
of CRT: narratives and interest convergence. The former, articulated by scholars 
such as Delgado, Stefancic, and Bell, describes the need to produce stories that 
counter the hegemonic power of law. Narratives, because of their style and con-
tent, render whiteness visible through their centring of histories of racial oppres-
sion. Richard Delgado’s The Rodrigo Chronicles: Conversations About America and 
Race and Derrick Bell’s Faces at the Bottom of the Well: The Permanence of Racism 
demonstrate the power of narrative through their retelling of the experiences of 
being a person of colour in America, particularly in legal contexts.25 The latter, as 
articulated by Lani Guinier, explains why the social justice pendulum swings back 
after moments of intense racial progress.26 Mary Dudziak offers an explanation of 
how interest convergence and its corollary, interest divergence, work in practice by 

 21 See, e.g., Christine Emba, Intersectionality, Wash. Post (21 September 2015) (‘Over the past sev-
eral years “intersectionality” has become a feminist buzzword, deployed in discussions of pop culture, 
political action and academic debate. Considering its recent prominence, it’s surprising to realize that 
the term has been around only since 1989— it was coined by legal scholar and critical theorist Kimberle 
Crenshaw, in a paper illustrating how black women were often marginalized by both feminist and 
anti- racist movements because their concerns did not fit comfortably within either group.’). See also 
Clare Foran, Hillary Clinton’s Intersectional Politics, Atlantic (9 March 2016) (‘Clinton’s invocation 
of intersectionality may also broaden popular understanding of the concept. In popular culture, it has 
been variously deployed. Intersectionality has been denounced by conservatives as a form of identity 
politics. Progressives, meanwhile, have used the term both to conceptualize identity and as a framework 
to broadly explain how different structural barriers operate simultaneously. Clinton is using the concept 
to denote an integrated approach to dealing with deeply intertwined environmental, economic, and so-
cial problems.’).
 22 See, e.g., Kimberlé Williams Crenshaw, Race to the Bottom: How the Post- racial Revolution Became 
a Whitewash, Baffler (June 2017).
 23 Valdez et al., supra note 3.
 24 Devon W. Carbado, Critical What What?, 43 Conn. L. Rev. 1593 (2011).
 25 Richard Delgado, The Rodrigo Chronicles: Conversations About America and Race 
(1995); Bell, supra note 11.
 26 Lani Guinier, From Racial Liberalism to Racial Literacy: Brown v. Board of Education and the 
Interest- Divergence Dilemma, 91 J. Am. Hist. 92 (2004).
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demonstrating, through meticulous historical evidence, how desegregationist im-
pulses emerged from national desires to prevent the global spread of Communism 
not ensure the well being of African Americans.27 As with Abraham Lincoln’s deci-
sion to free enslaved persons,28 the equality produced by the civil rights movement 
was grounded in white interests in the nation.29 That is to say, emancipation and 
desegregation decisions were about preserving the integrity and power of the US 
in the face of internal and external opposition more than embracing socially just 
racial politics. Guinier demonstrates that, while prompted by moments of interest 
convergence, both emancipation and civil rights reforms were followed by interest 
divergence and the reassertion of white supremacy.30

Inherent in CRT’s tenets is an understanding of race as a constantly evolving, 
socially constructed category that ascribes meaning to otherwise biologically and 
physically meaningless phenotypic differences.31 As Michael Omi and Howard 
Winant show in their groundbreaking book Racial Formation in the United 
States: From the 1960s to the 1990s, race is a culturally and historically contingent 
concept that evolves over time.32 CRT resists essentialized understandings of race 
and takes as a presupposition the notion that racism also evolves over time and 
certainly did not end with the advent of rights- based remedies. Rather, race and 
racism are understood as evolving along with law. By way of example, Race Crits 
argued that white Americans embraced formal remedies to racism that maintained 
their social power without addressing the structural inequalities that produce ex-
clusion and inequity.33

Scholars have applied these CRT insights to international contexts arguing that 
‘if race is an idea, it is a global one. It is no coincidence that the idea of race emerged 
at the same time as the age of empire and nation- building’.34 In a 2019 article, 
Michelle Christian asserted that ‘all of modernity’s “governing technologies”— 
Western imperial expansion, transnational capitalist political economy, chattel 
slavery, state formation building, knowledge production, categorization, citizen-
ship, and human value— are hierarchically racialized’.35 Recognizing this, we turn 

 27 Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 Stan. L. Rev. 61 (1988).
 28 Abraham Lincoln, President of the United States, Emancipation Proclamation (1 January 
1863) (transcript available at https:// www.archives.gov/ exhibits/ featured- documents/ emancipation- 
proclamation/ transcript.html).
 29 Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in School 
Desegregation Litigation, 85 Yale L.J. 470, 514 (1976).
 30 Guinier, supra note 26.
 31 See, e.g., Richard Delgado & Jean Stefancic, Critical Race Theory: An Introduction 9– 
11 (3d ed. 2017) (discussing, as basic tenets of CRT, race as social construction, differential racialization 
dependent upon time, place, and anti- essentialism).
 32 Michael Omi & Howard Winant, Racial Formation in the United States: From the 1960s 
to the 1990s (2d ed. 1994).
 33 See, e.g., Crenshaw et al., supra note 10.
 34 Deborah Thompson, Through, Against and Beyond the Racial State: The Transnational Stratum of 
Race, 26 Cambridge Rev. Int’l Aff. 133, 139 (2013).
 35 Michelle Christian, A Global Critical Race and Racism Framework: Racial Entanglements and Deep 
and Malleable Whiteness, 5 Soc. Race & Ethnicity 169, 171 (2019).
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next to the eclectic, interdisciplinary methods developed within CRT to reveal and 
contest white racial power.

B. Methods

Method is always, we posit, a thorny question in the context of legal schol-
arship. While legal scholars emphasize the need to understand common law 
histories and cite dispositive authorities, critical race scholars situate epis-
temology itself differently, understanding it as not a question of institutional 
authority but of cultural, political, and economic structure and embodied 
positionality.36 Race and law scholars, including legal historians and critical 
legal scholars, frequently adopt methods from outside the legal academy in an 
attempt to enrich the practical aspects of law.37 CRT did so by drawing upon 
emergent theories and practices in ethnic studies, as well as people of colour 
feminist methodologies centred on performance and bodies. Imani Perry ar-
gues specifically for ‘a more central role for [the interdisciplinary methods of] 
cultural studies work within the [CRT] movement’.38 While we do not trace all 
of these methods, we aim to provide guiding meta- methodological principles 
for developing theories and practices that decentre whiteness. We want to em-
phasize that CRT’s methodologies are primarily structured through the organ-
izing objectives of the field. That is to say that Critical Race Theorists draw 
upon a range of interdisciplinary methodological practices in order to achieve 
the ends of making racial power visible and contesting the oppressive forces 
of white supremacy.39 Critical Race Theorists use a range of qualitative, quan-
titative, and humanistic methods to ask these questions about racial power. 
Those methods can be traced to the same genealogies, namely the articulation 
of ethnic studies as a field in the US and its subsequent burgeoning in discip-
lines across the academy.

Perhaps most importantly, CRT decentres whiteness through focus on the em-
bodied experiences of people of colour. Embodiment here refers to the methodo-
logical practice of understanding and narrating the lived experience of people of 
colour as a lens for identifying and undoing structural inequalities. In This Bridge 

 36 See, e.g., Maria C. Malagon et al., Our Experiences, Our Methods: Using Grounded Theory to Inform 
a Critical Race Theory Methodology, 8 Seattle J. Soc. Just. 253 (2009).
 37 See, e.g., Menah Pratt- Clarke, A Black Woman’s Search for the Transdisciplinary Applied Social 
Justice Model: Encounters with Critical Race Feminism, Black Feminism, and Africana Studies, 5 J. Pan 
Afr. Stud. 83 (2012).
 38 Imani Perry, Cultural Studies, Critical Race Theory and Some Reflections on Methods, 50 Vill. 
L. Rev. 915, 915 (2005).
 39 Arild Buanes & Svein Jentoft, Building Bridges: Institutional Perspectives on Interdisciplinarity, 41 
Futures 446 (2009); Id. On transdisciplinary methods generally, see Marilyn Stember, Advancing the 
Social Sciences through the Interdisciplinary Enterprise, 28 Soc. Sci. J. 1 (1991).
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Called My Back: Writings by Radical Women of Color, Cherríe Moraga describes 
in detail the physical and psychological effects of racism, sexism, and classism.40 
‘How can we— this time— not use our bodies to be thrown over a river of tormented 
history to bridge the gap?’41 In this line, Moraga points us to the lived experiences 
of racism, the toll that such lived experiences take on the body, and the role of nar-
ratives in building coalitional politics. ‘How could it be that the more I feel with 
other women of colour, the more I feel myself Chicana, the more susceptible I am 
to racist attack!’42

The methodological task that Moraga performs in these sentences anchors not 
only CRT but ethnic studies. Ethnic studies, a project that emerged across the 
country in the post- civil rights moment, ‘started to emphasize ethnic conscious-
ness, ethnic identity, and ethnic pride’.43 In the years after ‘Black is beautiful’ be-
came a rallying cry, the failures of the civil rights movement and continuing 
whiteness of law faculty became lightning rods for critique. Early Critical Race 
Theorists, such as Derrick Bell and Richard Delgado, used narrative, sometimes in 
the form of short stories, alongside traditional legal theory and doctrinal analysis, 
as methodological tools for revealing the structural dangers of white liberalism.44 
Bell’s doctrinal critiques of Brown II and Delgado’s imaginings of law revealed 
how white supremacy continued to function despite the apparent gains of the civil 
rights movement.45

‘Narrative’ is perhaps the method most distinctively associated with CRT. In dis-
tinguishing CRT’s narrative method from those of other disciplines, for instance 
English or communication studies, Robert A. Williams, Jr. writes in a Foreword to 
the Rodrigo Chronicles:

Delgado’s stories are many things, but mostly they are outsider stories. They help 
us imagine the outside in America, a place where some of us have never been and 
some of us have always been, and where a few of us, like Rodrigo, shape- shift, 
like the trickster, asking the hard questions, the bedevilling questions, without 
answers, questions about what it means to be outside, what it means to be inside, 
and what it means to be in- between in America.46

 40 This Bridge Called My Back: Writings by Radical Women of Color (Cherrie Moraga & 
Gloria Anzaldua eds., 1981).
 41 Id.
 42 Id.
 43 Philip Q. Yang, Ethnic Studies: Issues and Approaches 4 (2000).
 44 Bell, supra note 11; Richard Delgado & Jean Stefancic, Critical Race Theory: An 
Introduction (2d ed. 2012).
 45 Derrick A. Bell, Brown v. Board of Education and the Interest- Convergence Dilemma, 93 Harv. 
L. Rev. 518 (1980); Richard Delgado, The Rodrigo Chronicles: Conversations about 
America and Race (1995).
 46 Robert A. Williams, Jr., Foreword, in Richard Delgado, The Rodrigo Chronicles: Conversations 
about America and Race xi, xii (1995).
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This narrative methodology does not mean that CRT is not doctrinally oriented, 
however. Bell’s Faces at the Bottom of the Well is a carefully footnoted set of 
short stories that demonstrates how narrative can critique law from an out-
sider perspective.47 Moreover, canonical works in CRT such as ‘Whiteness as 
Property’,48 ‘A Critique of “Our Constitution is Color- Blind” ’,49 and ‘Mapping 
the Margins: Intersectionality, Identity Politics, and Violence Against Women 
of Color’50 show how uncovering the influences of whiteness is a project of doc-
trine and policy that centres new and distinct identities. Layered atop these meth-
odological commitments are interdisciplinary ways of thinking. Critical race 
scholars across the academy have made their cases by drawing on a diverse range 
of approaches, including archival research, oral histories, ethnographies, inter-
views, content analyses, discourse analyses, and more. By drawing on a range 
of approaches, Critical Race Theorists can speak across disciplines, in different 
languages of expertise. Methodological diversity, which maintains a fidelity to 
intersectional and emancipatory theorizing by people of colour, provides a flexible 
approach to addressing problems of race in law.

Daniel Sorlorzano and Tara Yosso, in speaking about critical race method-
ologies, offer a set of guiding principles that condenses the anchoring tenets of 
CRT.51 The pair counsels: (1) centring race and racism in all aspects of the re-
search and praxis; (2) conducting intersectional analyses that attend to class, 
gender, and other axes of oppression; (3) challenging traditional ideologies 
around research, such as power- laden myths of expertise and objectivity; (4) re-
fusing to theorize for theory’s sake, in favour of focusing on solutions to the real- 
world problems faced by people of colour; (5) centring the racialized, classed, 
and gendered experiences of marginalized individuals in order to articulate 
research problems and myriad solutions; and (6) embracing interdisciplinary 
frameworks for thinking through these issues.52 Sorlorzano and Yosso provide 
a foundational basis from which to articulate research questions and navigate 
practical solutions around race. The meta- methodological insights that CRT 
brings to the table, using multiple and varied quantitative, qualitative, and hu-
manistic approaches, are ethical commitments to attending to race via theories 
of the flesh as well as theories of materiality, culture, political economy, repre-
sentation, embodiment, and feeling.53 In the next section, we demonstrate how 

 47 Bell, supra note 11.
 48 Cheryl I. Harris, Whiteness as Property, 106 Harv. L. Rev. 1707 (1993).
 49 Neil Gotanda, A Critique of ‘Our Constitution Is Color- Blind’, 44 Stan. L. Rev. 1 (1991).
 50 Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence against 
Women of Color, 43 Stan. L. Rev. 1241 (1991).
 51 Daniel G. Sorlorzano & Tara J. Yosso, Critical Race Methodology: Counter- Storytelling as an 
Analytical Framework for Education Research, 8 Qualitative Inquiry 23 (2002).
 52 Id.
 53 See, e.g., Athena D. Mutua, The Rise, Development and Future Directions of Critical Race Theory and 
Related Scholarship, 84 Denv. U. L. Rev. 329 (2006).
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these condensed principles can be applied to Critical Race IP, using the examples 
identified in the Introduction.

III. Critical Race Intellectual Property’s Origins and Methods

A. Origins and Tenets

We have written an extensive history of the intersections between race and intellec-
tual property previously, in a law review article entitled ‘Critical Race IP’.54 That art-
icle maps, in detail, the antecedents of Critical Race IP and how they form a coherent 
body of race scholarship that not only suggests the need to continue to study the inter-
sections of race and intellectual property but also consider how CRT, as a coherent 
movement originating in the legal academy, can inform studies of race and know-
ledge production. We suggest several themes around which intellectual property and 
race scholarship has formed in that article. They include: protection of traditional 
knowledge in globalizing intellectual property regimes, definition and management 
of the public domain, framing and reframing of infringement and counterfeiting, ac-
cess to knowledge, and alternatives to intellectual property.55 These categories offer a 
global racial and colonial framework for understanding how and why race, national 
identity, and intellectual property came to be intertwined and continue to be so. 
Understanding the histories of the globalization of intellectual property is vital to 
tracing the emergence of contemporary intellectual property law as well as its inter-
sections with race and colonialism. In short, the international harmonization of in-
tellectual property laws is a process that has been ‘always already’ raced.56 Exploring 
how and why is an important precursor to racial and colonial justice.

The term Critical Race IP is a recent one, that we adopt in response to Critical 
Intellectual Property’s articulation of an analogue to Critical Legal Studies. 
Critical Race IP marks the longstanding and intentional engagement with race 
and coloniality by intellectual property scholars, in a way that echoes the tenets 
of CRT and posits new ones specific to Critical Race IP. The term is intended to 
help situate the wealth of scholarship in intellectual property that addresses the 
racial and colonial inequalities that stem from the propertization and privatization 
of knowledge in a larger legal and racial landscape. Critical Race IP as a concept 
is less about labelling the work of individual scholars and more about engaging 
colonialism and racism explicitly, in order to make them visible and transform-
able. Scholars including Keith Aoki, Kevin J. Greene, Lateef Mtima, Olufunmilayo 
Arewa, Ruth Okediji, Boatema Boateng, Sonia Katyal, and Madhavi Sunder, who 

 54 Vats & Keller, supra note 6.
 55 Id.
 56 See Louis Althusser, Lenin and Philosophy and Other Essays (2001).
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centre their analyses on race and colonialism, transformed the law and economics 
conversations that dominated intellectual property law. They created conceptual 
space for social justice based frameworks for copyright, patents, trademarks, un-
fair competition, and rights of publicity.57 Critical Race IP is a commitment to le-
verage this radical space to engage in intersectional and transnational analyses that 
illuminate the perspectives of racially marginalized communities, including those 
in the Global South. Locating whiteness in intellectual property is one step in ac-
complishing this goal.

Though this section could go into much greater depth about the landscape of 
Critical Race IP, we have intentionally kept it brief, in recognition of the evolving 
nature of the project. As two conferences on the topic have demonstrated, what 
constitutes Critical Race IP is a question- in- progress, shaped by scholarship to 
come as well as scholarship past and present. The challenges of defining the public 
domain, rhetorically framing infringement, ensuring access to knowledge, and 
respecting traditional knowledge remain issues of ongoing negotiation in critical 
race studies. In the next section, in order to show how Critical Race IP might de-
velop, we engage the tools CRT provides to unearth the racial commitments em-
bedded in an example of the racial and colonial power dynamics at play in attempts 
at harmonization.

B. Methods

The meta- methodological principles that guide CRT also guide Critical Race 
Intellectual Property. In this section, we apply the work of Critical Race theorists, 
including Sorlorzano and Yosso to lay out an intellectual property specific critical 
race methodology. We centre the traditional tenets of CRT, i.e. the need to articu-
late how formal rights- based solutions fail to achieve equity and imagine paths 
for combatting racial injustice, via the examples. Through examination of India’s 
resistance to international intellectual property regimes, we make a case for util-
izing each of the principles of critical race methodology that Sorlorzano and Yosso 
identify in the context of Critical Race IP. We emphasize that Critical Race IP is 
a meta- methodological ethical project that guides the development of research 
questions, which evolve from and point to particular methodologies. Those meth-
odologies are culled from a vast array of options in the humanities, hard sciences, 
and social sciences. While there is much to be said about the current state of crit-
ical race studies and its methodologies, in this brief chapter, our goal is to lay out a 

 57 See Madhavi Sunder, From Goods to a Good Life: Intellectual Property and Global 
Justice 23 (2012) (‘[L] aw must facilitate the ability of all citizens, rich or poor, brown or white, man or 
woman, straight or gay, to participate in making knowledge of our world and to benefit materially from 
their cultural production.’).
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framework for CRT’s macro- methods, while leaving the micro choices for another 
piece. That framework is also a mechanism for remaining accountable to people of 
colour and intersectionality in making methodological choices. Critical Race IP 
teaches us to maintain a steadfast focus on race and a commitment to racialized 
subjects, even as we engage in different approaches that zero in on racism and its 
effects.

1.  Case Study: India against Globalized Intellectual Properties
India, a country that is frequently labelled an infringer,58 exemplifies the intersec-
tional racial and colonial complexities of globalized intellectual property law. As 
the World Trade Organization (WTO) was overseeing the globalization of intellec-
tual property, India became an important voice for the developing world.59 A vast 
array of research discusses India’s responses to the harmonization of various types 
of intellectual property law.60 In this last part of the chapter, we explore some of this 
research as a way of showcasing how CRT can function as a lens for thinking with 
and expanding upon existing intellectual property scholarship, through a variety 
of methodologies.

Two books anchor our analysis: Create, Copy, Disrupt: India’s Intellectual 
Property Dilemmas by Prashant Reddy and Sumathi Chandrashekaran,61 and 
Pharmocracy: Value, Politics, and Knowledge in Global Biomedicine by Kaushik 
Sunder Rajan.62 These books represent different possibilities and methodologies 
for approaching the study of inequity and intellectual property, while also pointing 
to some of the ways Critical Race IP can be further developed and cultivated. This 
is the crux of Critical Race IP, exploring the race and colonialism- based implica-
tions of intellectual property law in as of yet unexplored ways while advocating for 
social justice.

Neither of these books explicitly engages with questions of race. Rather, they 
tell legal and cultural histories of intellectual property law via analyses of nation, 
power, governance, globalization, capitalism, and science. Nonetheless, like the 
Critical Legal Studies scholars before them, they attend to important questions of 
marginalization and oppression. They also showcase ways to reveal what Rosemary 
Coombe calls ‘the cultural life of intellectual properties’.63 We chose these books in 
part because they show us the space that exists within intellectual property law for 

 58 See, e.g., The Roots of Innovation, US Chamber International IP Index (February 2017), http:// 
www.theglobalipcenter.com/ wp- content/ uploads/ 2017/ 02/ GIPC_ IP_ Index_ 2017_ Report.pdf.
 59 Sumathi Chandrashekaran & Prashant Reddy, Create, Copy, Disrupt: India’s 
Intellectual Property Dilemmas 38 (2017).
 60 See, e.g., Shubha Ghosh, Globalization, Patents, and Traditional Knowledge, 17 Colum. J. Asian L. 
74 (2004).
 61 Chandrashekaran & Reddy, supra note 59.
 62 Kaushik Sunder Rajan, Pharmocracy: Value, Politics, and Knowledge in Global 
Biomedicine (2017).
 63 Rosemary Coombe, The Cultural Life of Intellectual Properties: Authorship, 
Appropriation, and the Law (1998).
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making race visible and centring racialized subjects, while also working through 
issues of structural inequality and political economy.

Critical Race IP makes meta- methodological moves that are analogous to those 
that CRT made. The books we chose embrace Critical Intellectual Property’s ani-
mating themes to reveal bits and pieces of the racial substructures that anchor 
intellectual property, while primarily attending to structural inequality and polit-
ical economy. ‘Where is race in law and political economy?’ Angela Harris asks.64 
Answering that question requires that we ‘trace the work of legal institutions, prin-
ciples, and structures in simultaneously establishing and securing the “treadmill” 
of industrial capitalism’ and the “racial contract” on which the treadmill depends’.65 
Critical Race IP must fill in the interstitial gaps that scholarship such as Create, 
Copy, Disrupt and Pharmocracy make visible by asking questions and telling stories 
about the intersections of race and coloniality with existing power structures. Built 
into the histories and institutions that shape inequity under capitalism are more 
racial and colonial stories that need telling.

As colleagues of the late Shamnad Basheer,66 Reddy, and Chandrashekaran, the 
authors of Create, Copy, Disrupt, carry out Spicy IP- style legal analysis of the evolu-
tion of India’s intellectual property systems67 through the post- colonial period, the 
rise of harmonized intellectual property, and contemporary access to knowledge 
struggles. The book primarily employs doctrinal analysis and legal history as meth-
odologies. Yet it also unavoidably tells a cultural history about the development and 
economic progress of a post- colonial nation through its historical evolution, which 
includes articulating a position for the Global South with respect to intellectual 
property, e.g. embracing harmonization with caveats, and asserting global leader-
ship in imagining alternatives to the Global North’s restrictive knowledge owner-
ship practices. At the forefront of the argument that Reddy and Chandrashekaran 
make are India’s resistance to the Berne Convention, the anti- evergreening ethic 
of Indian patent law in Novartis v. Union of India and Ors (2013), and the recent 
Delhi University copyshop case. Through familiar legal doctrinal methods laced 
with histories of the Indian nation, Reddy and Chandrashekaran suggest consider-
ation of India in a new light.

One of the great strengths of the book that Reddy and Chandrashekaran have 
written is that it epistemologically grounds India in an ethics other than that of the 
US or the WTO. By telling a story in which India is heroic, albeit sometimes imper-
fectly, Create, Copy, Disrupt pushes the reader to embrace a subjectivity grounded 
in Asianess. This reversal of power acts in the same way that Bell’s attentiveness to 

 64 Angela Harris, Where Is Race in Law and Political Economy, Law & Pol. Econ. (30 November 2017).
 65 Id.
 66 Seemantani Sharma, Book Review of Create, Copy, Disrupt: India's Intellectual Property Dilemmas, 
J. Intell. Prop. L. & Prac. 2, n. 4 (2017) (accompanying text, noting that the Spicy IP blog was founded 
by Basheer and the authors of Create, Copy, Disrupt were regular contributors).
 67 Id.

-
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the ‘faces at the bottom of the well’ does.68 The Global South is no longer cast as 
a vast, ashistoric, chaotic, and Orientalized space ‘out there’ but a reasoned and 
principled actor, with a past and future grounded in advocacy for its people. Even 
without focusing specifically on race, Reddy and Chandrashekaran unavoidably 
centre racial and national identity. However, the contours and stories of race and 
coloniality do not take centre stage. The audience is not, for instance, privy to the 
ways that each of the case studies implicate racial formation or interface with ra-
cial projects. Nor is the reader explicitly introduced to the implications of India’s 
political positions for other places in the Global South, in Asia, Africa, and the 
Middle East. Here, Critical Race IP, by bringing race and coloniality centric ana-
lysis into the picture, can help to deepen knowledge of the racial and colonial im-
plications of the moments that Reddy and Chandrashekaran study. The authors’ 
methodological choices accomplish many of the goals that Sorlorzano and Yosso 
lay out, including attending to questions of class, interrogating issues of power em-
bedded in Western law, centring histories of India in tangible and accessible ways, 
and drawing upon interdisciplinary thought, here culturally informed . But they 
also create critical space for inquiries that centre outside experiences of race and 
gender, drawing upon standpoint epistemologies.

Sunder Rajan’s Pharmocracy is an impressively detailed ethnographic study of 
the pharmaceutical industry in India, crafted over years of fieldwork in Indian 
legal and cultural spaces. “Pharmocracy” is the term he uses to describe ‘the global 
regime of hegemony of the multinational pharmaceutical industry’,69 and under-
stand how capitalism has monetized and colonized values around human health. 
Pharmaceutical patents are one battleground for control over who decides which 
humans should be deemed valuable and in what ways.70 Pharmocracy covers two 
case studies in detail: a disastrous Gardisil study that devalued the lives of poor 
women of colour and the battle over the validity of Novartis’ Gleevec patent. 
Through these two case studies and the interviews and institutional archival re-
search that anchor them, the reader learns that the definitions of public health and 
intellectual property are not fixed but contested, through ethical commitments, 
political economy, and institutional choices.

Sunder Rajan’s Pharmocracy does not centre race or coloniality as explicit ana-
lytics. Instead, in the terms Sorlorzano and Yosso lay out, it conducts intersectional 
analyses of power, specifically national identity, class, and gender. Sunder Rajan 
implicitly interrogates the racialization of global citizenship by speaking about 
hierarchies within public health and neoliberal capitalism. Just under the surface 
of his analysis are deeper questions about how Indianness came to be racialized 

 68 Bell, supra note 11.
 69 Kaushik Sunder Rajan, Pharmocracy: Value, Politics, and Knowledge in Global 
Biomedicine (2017).
 70 Id.
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and how such racialization functions.71 Indeed, India is, perhaps, the quintessen-
tial example of the colonial subject that Homi Bhabha would argue almost but 
not quite proves their humanity.72 But Sunder Rajan challenges central charac-
teristics of power, including the right to define terms in patent law, and engages 
in a grounded and policy- centred analysis, including India’s pushback against 
intellectual property harmonization in ways that call for deeper attention to the 
commodification and instrumentalization of race. He also turns to interdiscip-
linary frameworks, such as those offered by law, sociology, science and technology 
studies, critical theory, and cultural studies, in order to understand how ‘value’ is 
defined and co- opted in public health contexts, often through assumptions about 
disposability. Sunder Rajan engages a critical project that focuses on the devalu-
ation of marginalized identities in the Global South and the politics of recognition 
through which nation- states resist being rendered valueless under capitalism. Yet 
there good reasons to further investigate how race and coloniality implicate these 
values as well. For instance, intersectional feminist methodologies might centre 
the experiences of those women in the Gardisil study while racial capitalist meth-
odologies might reveal how Novartis implicates racial and colonial power. Sunder 
Rajan’s book aids in creating intellectual space for such studies. Together, these two 
books illustrate that while existing scholarship attends to important issues of in-
equity under capitalism, there are questions of race and coloniality that remain to 
be explored, in explicit ways that draw on Critical Race IP.

IV. Conclusion

In this chapter, we outline an expansive, globally oriented Critical Race IP meth-
odology. We utilize the example of recent treatment of India’s intellectual prop-
erty positions to demonstrate the rich potential offered by CRT methodologies. 
Create, Copy, Disrupt and Pharmocracy demonstrate how a transnational Critical 
Race IP can evolve, through layers of analysis of power, political economy, race, 
and coloniality. The methodological project of Critical Race IP is to locate the ra-
cial and colonial pressure points in intellectual property law and interrogate them, 
in order to reimagine them. CRT approaches have the potential to contribute to 
intellectual property scholarship by aiding in resisting the dominant framework of 
law and economics and supporting the evolving work on the relationship of mar-
ginalized persons vis- à- vis intellectual property regimes currently structured pri-
marily by Western understandings of knowledge production.

 71 Neil Gotanda, Comparative Racialization: Racial Profiling and the Case of Wen Ho Lee, 47 UCLA L. 
Rev. 1689 (2000).
 72 Homi Bhabha, Of Mimicry and Man: The Ambivalence of Colonial Discourse, in Tensions 
of Empire: Colonial Culture in a Bourgeois World (Frederick Cooper & Ann Laura Stoler 
eds., 1997).
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6/17/2021 The War on Critical Race Theory I Boston Review 

POLITICS 

The War on Critical Race Theory 
Turning a blind eye to the realities of racial injustice, the highly orchestrated right-wing 
attacks cast a body of scholarship about race in the law as a great threat to American society. 

MAY 7, 2021 

DAVID THEO GOLDBERG 

Clockwise from top left: Charles Og letree, Derrick Bell, Patricia W illiams, Kimberle Crenshaw. 

According to the right, a specter is haunting the United States: the specter of critical race 

theory (CRT). 

On the eve of losing the presidency, Donald Trump issued an executive order in 

September banning "diversity and race sensitivity training" in government agencies, 

including all government "spending related to any training on critical race theory." He was 

prompted, apparently, by hearing an interview with conservative activist Christopher Rufo 

on Fox News characterizing "critical race theory programs in government" as "the cult of 

indoctrination." (President Biden ended the ban as soon as he took office.) In March Senator 

Tom Cotton, Republican of Arkansas, introduced a bill seeking to ban the teaching of CRT in 

the military because- he charges without argument or evidence- it is "racist." Florida 

Governor Ron Desantis banned CRT from being covered in Florida's public schools for 

"teaching kids to hate their country and to hate each other." Republican majority lawmakers 

https://bostonreview.net/race-politics/david-theOiJoldberg-war-critical-race-theory 
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6/17/2021 The War on Critical Race Theory I Boston Review 

At a time when the power, privileges, and indeed 
numbers of the GOP base are under pressure, the 
conservative assault on CRT is only the latest effort to 
maintain white domination. 

Conservative critics of CRT not only have no serious response to these tragic injustices; 

instead they belittle the very suggestion that they ought to have one. Willed away are the lives 

of those they would rather not admit are fellow citizens. Heritage calls instead for a narrative 

of upliftment and hope. Wiping the slate of history clean, they insist that formal equality 

under the law- never mind how recently or imperfectly realized- vitiates any claim of 

enduring injustice. Whatever the unfairness of the past, this thinking goes, individuals are 

now free to make of their lives what they will. 

If we are to learn one thing from this highly orchestrated assault on CRT, it is that this 

alternative narrative is not a sincere expression of hope: it is a cynical ploy to keep power and 

privilege in the hands of those who have always held it. Meanwhile, the outcome remains 

what Marvin Gaye sang- to brothers and sisters, mothers and fathers- a half century ago: 

"there are far too many of you dying." 

While we have you ... 

... we need your help. Confronting the many challenges of COVID-19- from the medical to the 

economic, the social to the political- demands all the moral and deliberative clarity we can 

muster. In Thin.king in. a Pandemic, we've organized the latest arguments from doctors and 

epidemiologists, philosophers and economists, legal scholars and historians, activists and 

citizens, as they think not just through this moment but beyond it. While much remains 

uncertain, Boston Review's responsibility to public reason is sure. That's wby_you'll neyer 
see a Wlywall or ads. It also means that we rely on you, our readers, for support. If you like 

what you read here, pledge your contribution to keep it free for everyone by making a 
tax-deductible donation. 

DONATE TODAY I 

https://bostonreview.net/race-politics/david-theOiJoldberg-war-critical-race-theory 
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CRT Under Attack 

Opposition to CRT is now in the media more than ever, mirroring the 1925 Scopes Trial. 

Fox’s Sam Dorman recently reported that a “Virginia teacher says critical race theory has 

damaged [her] community as frustrated parents demand changes.” 

https://www.foxnews.com/us/loudoun-county-critical-race-theory-divided. More alarmingly, on 

April 29, 2021, former Vice President Mike Pence tweeted, in part, “We will reject Critical Race 

Theory in our schools and public institutions, and we will CANCEL Cancel Culture wherever it 

arises!” https://twitter.com/Mike_Pence/status/1387945224723439619.  However, this rhetoric 

does not just exist on social media. Rather, angry white legislators, supported by fragile, white 

parents who misunderstand CRT, seek to ban CRT in the education system. In his recent article, 

Raymund Ankrum makes the case for CRT and its principles in education, arguing that the 

movement against CRT is, in itself, racism dressed in a different form and hypocritical. Glaring 

disparities in the American education system evidence this hypocrisy. Continuing to whitewash 

history only further oppresses the Black community, especially if it is done just to keep White 

people comfortable. https://educationpost.org/since-critical-race-theory-is-being-called-

indoctrination-lets-go-there/. Sadly, though, the backlash is also based on misinformation and a 

misunderstanding of what CRT means.  

Various jurisdictions are seeing a rise in cases alleging that the use of CRT in school and 

government is inappropriate. https://www.thecentersquare.com/national/op-ed-critical-race-

theory-is-about-to-face-its-day-s-in-court/article_9dcefa10-a76c-11eb-bf9f-27e0e238e56d.html. 

Christopher Rufo is a fixture for those opposed to CRT. Credited as the inspiration for EO 13950 

after appearing on Tucker Carlson’s program, Rufo created a legal coalition with the sole 

purpose of fighting CRT in the courts. 

https://twitter.com/realchrisrufo/status/1352033792458776578/photo/1. Carlson has called CRT 

“anti-American” and “anti-the-gospel-of-Jesus-Christ,” while threatening to “white shame” those 

who do not oppose CRT. https://news.yahoo.com/fox-news-tries-convince-viewers-

113000996.html?guccounter=1&guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guc

e_referrer_sig=AQAAADi5Pj2eM_YA5Hi_D4S4yG-

tFYhWtlwXaa26IfFNqebKLaPCitmAh0yvLCGHnTDSODM5af5e2jvcPBx_GZnUw6PsIcseTlZ
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kIpBUa1O2YeurNt7Jpa2BDtFDfyUNkHJxm_y7O13gpxCRFM-n4627Ar7tdtiP9M7-

Lj01xbTEaigK. 

Currently being litigated in California, plaintiffs filed a class action lawsuit alleging that 

their work-related emails were rooted in CRT and violate federal civil rights laws, including, 42 

U.S.C. §§ 1981, 1983, 1985 and the California Constitution, Article I, § 31, “which prohibits 

discrimination, or the endowment of preferential treatment based on race by state government.” 

(https://static1.squarespace.com/static/5ac03e14ec4eb74c10016931/t/5fa02b0c4ddbcf7db99555e

7/1604332300428/CNRA+class+action+complaint.pdf). Complainants also allege that use of 

CRT violates the California Taxpayer statute, California Code of Civil Procedure § 526a, “which 

allows lawsuits to stop the government from wasting tax resources on policies and laws that are 

unlawful.” On April 16, 2021, Defendants filed a Motion to Strike the complaint for attacking 

protected speech and having a chilling effect on speech. The Motion also asserts that the 

plaintiffs have not identified a discriminatory employment action, such as termination or 

discipline, in relation to the series. This case is still pending before the Superior Court of Los 

Angeles County.  

Another case in the Supreme Court of New York against the Department of Education 

and its Chancellor alleges that mandatory implicit bias training focuses on Black children over 

White children. https://nypost.com/2019/05/25/teachers-allegedly-told-to-treat-black-students-as-

victims-punish-whites/.  Plaintiffs also allege that they were unjustly demoted so their positions 

could be filled by  “non-Caucasian” appointees and that this was both a race-based and gender-

based decision. This case is also pending. 
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An Introduction to Critical Race Theory 

Recommended Reading 
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Harris, Cheryl I. “Whiteness as Property.” Harvard Law Review. June 10, 1993. Available at 
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49



�������� ��	
���	����	����������
�����
����������������������������	� 	��	��!�""���	 �#$����$��$	�%	�	����&��	��"	���'�#$	�($�	�)*

$��� +��,,,-,$�	$�� 	-����.�	���/���"���	 �	����/�
��� ������������	�	
���	/���	�/�����
��/��
��/	����/���/ ������/���/���	� 	��	�/
�"* ��
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er A Comer OPE ene nen seul nenann sx naranesmasezn cero ascot RANE ERROR Lk SEN Arn eineenncoens 12 

Gov't Code §§ 19704(b), 19705, 19792 oo. .eeeesesesceeeeessesecssessessesscesecsecsecesessesecsesesceseeaseneens 12 

Gov't Code § 18500 et SOQ... cecececcsseesesssceseeseessesseeseesecseessceseesseseessesecsesssesscsussssessessssserseeaees 1] 

CONSTITUTIONAL PROVISIONS 

Cal, Const. Amisle Vil, § 1 wssssacessnasusassesssnsssaninennncenunconannencacosnsanansnnsnenntes miesvenesmenpeneconteae erage 1] 
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INTRODUCTION 

Defendants Charlton Bonham and Wade Crowfoot! (collectively “Defendants”) submit this 

anti-SLAPP special motion to strike under Code of Civil Procedure section 425.16 (“anti-SLAPP 

statute”). This motion challenges each cause of action in Plaintiffs’ complaint because each claim 

arises from protected speech and is meritless. Plaintiffs improperly attempt to hold Defendants, 

who are high-level administrators, liable for expressing views in public seminars, official blogs, 

and department-wide notices concerning the importance of eliminating systemic discrimination 

and fostering diversity. Plaintiffs seek to chill important public discussions about racial inequity 

because they oppose the views expressed, not because they have been harmed. The complaint, at 

its core, is no more than an attempt to restrain speech with which Plaintiffs disagree, a classic 

Strategic Lawsuit Against Public Participation (SLAPP), which Code of Civil Procedure section 

425.16 (Section 425.16) was specifically enacted to eliminate and deter. (Code Civ. Proc. 

§ 425.16(a).) 

All of Plaintiffs’ allegations arise from Defendants’ exercise of First Amendment speech 

rights. The complaint identifies Defendants’ “messaging” and “communications” as the source of 

Plaintiffs’ alleged harm. (Complaint at p. 1, §3:10-15.) The complaint takes issue with specific 

statements attributed to Defendants and other speakers at voluntary lunch-time series and in 

materials designed to improve outreach and retention. (Id at p. 6, §28- p. 13, 955.) Plaintiffs 

challenge the speakers’ use of terms such as “racial equity,” “systemic racism,” “equity and 

inclusion,” and “unconscious bias” in public communications. (/bid.) For example, Plaintiffs 

allege that: “Defendant Bonham published an email to all CDF W employees” (Complaint, p. 6, 

4§728:17-18); “Crowfoot published a blog post” (Complaint, p. 7, §34:21-22); “Subsequently, 

Bonham sent an official email to class members inviting them to participate in Crowfoot’ s 

“Secretary Speaker Series”’/ ... The seminar, which was broadcast on YouTube, was described 

  

' Defendant Bonham is Director of the California Department of Fish and Wildlife 
(“CDF W”), and Defendant Crowfoot is the Secretary of the California Natural Resources Agency 
(“CNRA”). They have been sued in both their personal and official capacities. 
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by Crowfoot as an ‘an important conversation’...” (Complaint, p. 8, §38:21-24) (emphasis 

added.) 

Defendants discussed racial bias and systemic inequity this past summer in the wake of the 

George Floyd, Ahmaud Arbery, and Breonna Taylor tragedies. Nowhere does the complaint 

describe an unlawful practice, policy, or decision that harmed the Plaintiffs or an employee of 

CDFW or CNRA. Nor can it. There are no facts showing that any person was ever terminated, 

disciplined, denied employment/promotion, or otherwise subjected to an adverse employment 

action based on race.” 

Section 425.16 provides that, if a claim arises from any act in furtherance of a person's right 

of free speech in connection with a public issue, the claim shall be subject to a special motion to 

strike, unless Plaintiffs establish a probability of prevailing on the merits.7 (Code Civ. Proc. 

425.16(b).) Statements concerning a matter under consideration by heads of executive branch 

agencies fall within the protection of the anti-SLAPP statute, and cannot be the basis for liability 

against those officials. (Maranatha Corrections, LLC v. Dept. of Corr. & Rehab. (2008) 158 

Cal.App.4th 1075, 1085.) The communications are further protected because they were made in 

public forums concerning an issue of significant public interest. (/d. at p. 1086, Code Civ. Proc. § 

425.16(e)(3), (4).) 

Ultimately, Plaintiffs cannot establish a probability of prevailing on the merits because they 

cannot identify a discriminatory employment action, and therefore, Plaintiffs cannot establish 

harm. (See Miller v. Barry (1983 D.C.) 698 F.2d 1259 [Section 1983 claim dismissed because 

plaintiff could not show constitutional harm.]) Because there is no unlawful decision or harm 

connected to the speech at issue, Plaintiffs’ allegations lack merit. (See Okorie v. Los Angeles 

Unified School District (2017) 14 Cal.App.Sth 574, 593.) Plaintiffs’ claims fail for numerous 

additional reasons, including that Defendants’ conduct as high-level public officials is protected 

  

* Although Plaintiffs vaguely reference “policies and customs” that allegedly created an 
atmosphere of “racial intimidation,” the complaint fails to identify a single practice or policy 
much less any actual harm allegedly caused by the plaintiffs. 

> These anti-SLAPP protections extend to federal claims brought in California state courts 
such as the 42 U.S.C. § 1983 claim in the present action. (Patel v. Chavez (2020) 48 Cal.App.5th 
484, 487-490.) 

> 
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by privileges as well as immunities under both state and federal law. Accordingly, Plaintiffs do 

not have a reasonable probability of prevailing and their claims must be dismissed with prejudice. 

STATEMENT OF FACTS 

On May 25, 2020, George Floyd, an African American male, died after a white police 

officer callously kneeled on his neck for eight minutes and 46 seconds. His death, along with the 

tragic deaths of other African-Americans, Ahmaud Arbery and Breonna Taylor, led to months- 

long civil unrest across the United States. Also, on May 25, 2020, an African American who was 

simply birdwatching was falsely reported to the police as engaging in criminal conduct because 

he had asked the white complainant to leash her dog. These incidents resulted in a significant, 

national discourse on race discrimination, which government leaders encouraged. On June 2, 

2020, Governor Newsom challenged the public to rise to the moment, start listening, and invite 

change. (See https://twitter.com/GavinNewsom/status/1268020426292092928.) For their part, 

Secretary Crowfoot and Director Bonham began dialogues on racial equity within their respective 

agencies at lunch seminars and through voluntary speaker series, offering employees who were 

interested an opportunity to learn about these issues. (Berwith Decl, 93-4, Ex. 1, Ex. 2; Cash 

Decl, 994-5, Ex. A.) 

On June 4, 2020, Director Bonham issued a department-wide email to CDF W employees to 

initiate a discussion of racial justice. (Berwith Decl., 3, Ex. 1.) He wrote: “If we who have the 

mission of saving nature can’t have an open mind to build a culture of dialogue in our own 

institution when we see a birdwatcher targeted as a person of color and see racism in the 

outdoors, then we are just perpetuating the violence of the system. Let alone seeing injustice that 

results in death.” (/bid.) He further discussed a plan for promoting racial equity in the agency: 

“[w]e had already begun a formal process working with Capitol Collaborative on Race and 
  

Equity to learn from their experts, plan for, and then create long-term changes embedding racial 

equity actions into department culture, policies, and practices. We have new staff whose job 

description includes looking at ways to change our approaches to hiring and increasing the 

diversity of our candidate pools.” (Jbid.) Hence, Bonham initiated agency-wide discussions about 

the need for racial equity and diversity, a significant issue of national interest and dialogue. 
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On the same date, Defendant Crowfoot published a blog on CNRA’s public website 

regarding the need to eradicate racism. (Cash Decl, §]4, Ex. A.) Crowfoot’s blog included 

Governor Newsom’s statement and highlighted the need to “listen, commit, and act.” (/bid.) He 

proposed to: “[d]evelop a clear agenda to confront racism, inequity and unconscious bias within 

our agency and hold ourselves accountable for implementing this agenda.” (Ibid.) His post noted 

that “[a]cting on these priorities also means recruiting, empowering and promoting diverse 

leaders that reflect California.” (/bid.) 

On July 15, 2020, Secretary Crowfoot hosted a panel discussion titled “What We Can Learn 

from Our Past to Move Toward an Equitable Future” as part of CNRA’s Secretary Speaker 

Series. (Cash Decl., §5.) The panelists included Susan Anderson, Head of Public Programming 

for the California Historical Society; Virgil Roberts, Chairman of the African American Board 

Leadership Institute and Director, Great Public Schools Now; and Corey Matthews, Chief 

Operating Officer of Community Coalition. (/bid.) The speakers spoke on topics related to their 

positions and discussed their views on systemic racism in California’s past and present. (Ibid; 

Powe Decl., {ff 2-3, Ex. A.) After each panelist spoke on their area of expertise, the moderator 

posed questions from Crowfoot and department employees who viewed the program live. (Jbid.) 

Crowfoot ended the seminar by summarizing the discussion and opining that the agency needed 

to increase diversity in the agency and to promote equal access to the park system. (Jbid.) 

On July 29, 2020, Bonham held a voluntary townhall forum where he spoke with Rue 

Mapp, the director of Outdoor Afro.* (Berwith Decl., Ex. 2.) Defendant Bonham introduced the 

program as a discussion on race issues in the outdoors. (Jbid.) This program was broadcast to 

1,084 CDFW employees. (/bid.) The first part of the program focused on the development and 

function of Outdoor Afro. (Jbid; Powe Decl., §4, Ex. B.) Ms. Mapp expressed her views and 

focused on collaboration efforts, having authentic conversations, and the fact that change happens 

at the speed of relationships. (Jbid.) The town hall included a question-and-answer session with 

participation from viewers of the program. (/bid.) At no point did Ms. Mapp or Bonham state 

  

* Outdoor Afro is a non-profit organization that inspires Black leadership in nature. 
(https://outdoorafro.com/about/) 
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“that they would implement quotas in state agencies to assure racial equity in who chooses to use 

California’s outdoor spaces.” (Jbid.; Complaint, p. 12, §47.) Neither speaker stated “that 

California’s outdoor agencies must engage in race-based hiring and promotion practices.” (Powe 

Decl., 94, Ex. B; cf. Complaint, p. 13, 953). 

Defendants in their official capacities thus engaged in conversations with employees and 

the public at large about racial justice, inclusivity, and equity as those issues pertain to the 

mission of their various entities. There is no dispute that these conversations were connected to 

national events, and that Defendants were initiating deliberations of racial equity and how to 

promote equity goals. In fact, Plaintiffs’ complaint admits that the communications at issue arose 

“after the national upheaval stemming from the death of George Floyd.” (Complaint, p. 1, §3:10- 

11.) Plaintiffs, however, fail to connect Defendants’ communications about racial equity with 

any unlawful employment decisions at CDF W or CNRA or injury to themselves. Indeed, 

Defendants have not implemented any policies or practices that discriminate against individuals 

based on race, ethnicity, gender, or any other protected trait. (Robbins Decl, ff 3-5; Cash Decl, 

116-7.) 
Defendants’ expressed goal of eliminating racial bias in the workplace is consistent with 

California’s civil-service system and state law generally. As state agencies, employment at both 

CDFW and CNRA is subject to civil-service laws. (See Cal. Const. Art. VII, § 1.) Under the 

California Constitution, the hiring and promotion of state employees is strictly based “on merit 

ascertained by competitive examination.” (/bid.) This constitutional mandate, known as the 

“merit principle,” is the cornerstone of California’s civil service. (California State Personnel Bd. 

v. California State Employees Ass'n (2005) 36 Cal.4th 758, 763, 765; Govt. Code § 18500 et seq.) 

Applicants for employment must undergo a competitive selection process, which is designed to 

result in the hiring of top candidates based on merit. (California State Personnel Bd, supra, at p. 

765; Gov’t Code § 18930.) Discussions about racial equity and obtaining a diverse applicant pool 

from which to draw the most qualified candidates are entirely compatible with the merit principle. 

California statutes also ensure that unlawful discrimination plays no part in civil-service 

employment by prohibiting state applications and other examination materials from referencing 

1] 
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race, religious creed, sex, physical disability, and other protected characteristics. (Gov’t Code 

§§ 19704(a); 12940(a).) Ethnic, marital status, and gender data may be obtained for research and 

statistical purposes, but may not be used for examination, appointment, or promotion. (Gov't 

Code §§ 19704(b), 19705, 19792.) The statutes require safeguards so that racial data is not 

available to a state employer. (Gov’t Cde § 19705.) The purpose of this prohibition is to avoid 

consideration of an applicant’s race or gender in the hiring process. Both CDF W and CNRA 

follow these civil-service laws in making employment decisions. (Robbins Decl., §3, Ex. 1; Cash 

Decl., §§[ 6-7.) These agencies have implemented and enforced policies against the use of race, 

ethnicity, or gender in employment decisions. (Robbins Decl., {J 4-5; Cash Decl., 6-7.) 

Significantly, the complaint fails to identify any practice or policy implemented by the 

Defendants that discriminates against individuals based on race. Likewise, the complaint does 

not identify any unlawful employment decision or action taken by the Defendants. Instead, the 

complaint is entirely based on Plaintiff's speculation that Defendants’ speech endorses “critical 

race theory,” an academic perspective that Plaintiffs vehemently oppose. (Compliant, pp. 1-4.) 

APPLICABLE LEGAL STANDARD 

To prevail on an anti-SLAPP motion, Defendants must show that the plaintiffs’ claims 

(1) arise from Defendants’ protected activities and (2) lack minimal merit. (Navellier v. Sletten 

(2002) 29 Cal.4th 82, 88-89.) Plaintiffs’ evidence will be accepted as true and Defendants’ 

evidence evaluated to determine if it defeats the Plaintiffs’ showing as a matter of law. (City of 

Montebello v. Vasquez (2016) 1 Cal.S5th 409, 420.) 

A claim arises from protected activity when that activity underlies or forms the basis for the 

claim. (City of Cotati v. Cashman (2002) 29 Cal.4th 69, 78.) Once a defendant shows that the 

allegations arise from protected activity, the burden shifts to the plaintiff to establish a 

“probability” of prevailing on these claims. (Code Civ. Proc., § 425.16, subd. (b); Baral v. 

Schnitt (2016) 1 Cal.5th 376, 384.) Uncorroborated and self-serving declarations are insufficient 

at this stage. (King v. United Parcel Service, Inc. (2007) 152 Cal.App.4th 426, 433.) Moreover, a 

plaintiff may not rely on allegations in the complaint that are unsubstantiated during the anti- 

SLAPP motion proceeding. (See Murray v. Tran (2020) 55 Cal.App.5th 10, 36-37.) 
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ARGUMENT 

I. PLAINTIFFS’ CLAIMS ARISE FROM PROTECTED SPEECH UNDER SECTION 425.16(E) 

Under the first step of the anti-SLAPP analysis, the moving party must show the relief 

sought is based on allegations arising from protected activity. (Murray, supra, 55 Cal.App.Sth at 

p. 25.) The California Supreme Court has explained that, in analyzing whether this first prong 

has been met, courts should consider “supporting and opposing affidavits stating the facts upon 

which the liability or defense is based.” (Navellier v. Sletten (2002) 29 Cal.4th 82, 89.) Hence, 

Plaintiffs cannot simply rely on bare allegations in the complaint to defeat an anti-SLAPP motion 

on the first prong, if admissible evidence otherwise establishes that Plaintiffs’ claims arise 

primarily from protected speech activity. 

The allegations in the complaint and supporting declarations demonstrate that Plaintiffs are 

suing the heads of CNRA and CDF W for their communications on issues of racial equity in 

connection with the environmental goals of their agencies. Defendants have been targeted 

because they exercised their right to speak about racial justice in public blogs, employee town 

halls, and voluntary panel discussions. (Complaint, pp. 6-13, {§28-54.) For example, Bonham is 

being sued because he sent an agency-wide email to describe his goals to promote racial equity at 

CDFW, and expressed views about the role of racial justice and nature-based recreational 

experiences. (Complaint, pp. 6-7, 28-33.) Crowfoot is similarly being sued for posting his 

views on racial equity in his agency’s blog and broadcasting a panel discussion on racial equity 

within his agency and the park system. (Complaint, pp. 7-11, 9934-44.) 

The anti-SLAPP law protects written or oral statements: (1) made in connection with an 

issue under consideration or review by an executive body, or any other official proceeding 

authorized by law; (2) made in a place open to the public or a public forum in connection with an 

issue of public interest; (3) or speech and petitioning activity “in connection with a public issue or 

an issue of public interest.” (Code Civ. Proc. § 425.16(e)(2), (3), (4).) These anti-SLAPP 

protections extend to government entities and public officials. (Vargas v. City of Salinas (2009) 

46 Cal.4th 1, 17; See Maranatha Corrections, LLC v. Dept. of Corr. & Rehab., supra, 158 

Cal.App.4th 1075, 1085; Tubor-Saliba Corp. v. Herrera (2006) 136 Cal.App.4th 604, 610.) It is 
4 
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California public policy to protect “continued participation in matters of public significance” and 

the anti-SLAPP law is construed broadly towards this end. (/d. at p. 18.) 

Defendants’ challenged communications plainly qualify as protected activity. First, 

Defendants’ statements were made in connection with an issue under consideration or review by 

an executive agency — increasing diversity. A matter is under consideration if it “is one kept 

‘before the mind,’ ‘given attentive thought, reflection, meditation.’” (Maranatha Corrections, 

LLC y. Dept. of Corr. & Rehab., supra, 158 Cal.App.4th 1075, 1085.) A matter is under review if 

it is subject to inspection or examination. (/bid.) Based on Plaintiffs’ allegations, Defendants 

Bonham and Crowfoot made their statements in an email, blog posts, and as panelists in 

discussions about racism in connection with environmental goals, and implementation of implicit- 

bias training? and increasing diversity and inclusion at DFW and CNRA. Defendants’ speech 

thus concerned the implementation of racial justice considerations in their respective agencies’ 

operations, a matter under consideration by those agencies. (See Gov’t Code § 7400.) 

Second, the challenged speech is also protected because it concerned efforts to eliminate 

discrimination, which is an issue of significant public interest. (See e.g. Gov’t Code § 12940, et 

seq.) As stated above, the anti-SLAPP statute protects “any other conduct in furtherance of the 

exercise of the constitutional right of petition or the constitutional right of free speech in 

connection with a public issue or an issue of public interest.” A statement is made “in connection 

with a public issue” when it furthers a public conversation, taking the context into account, 

including the audience, speaker, and purpose. (Sandlin v. McLaughlin (2020) 50 Cal.App.Sth 

805, 825.) The issue of race discrimination was front and center this past summer. The deaths of 

Floyd, Arbery and Taylor ignited nationwide protests and sparked debates about racial justice. 

The issue of racial equity even touched the environmental sphere after the birdwatcher incident in 

Central Park and the Sierra Club’s public discussion about the racist leanings of their founder, 

John Muir. As the heads of the largest environmental agencies in California, Defendants’ 

  

> Without support, the Complaint alleges that implicit bias training “which has been 
empirically proven to be a pseudo-science...” (Complaint 33). However, the legal profession has 
officially recognized implicit-bias training as valid. (See Stats. 2019, Chap. 418, A.B. 242 § 1; 
Bus. & Prof. Code §§ 6070.5, 68088 [implicit bias training for lawyers and judges].) 
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communications directly addressed the question of racial justice and its role in the agencies’ 

environmental missions, furthering the public debate. The anti-SLAPP statute was intended to 

protect individuals like Bonham and Crowfoot from lawsuits filed to chill their speech on matters 

of public interest. 

Finally, although Plaintiffs’ complaint vaguely alleges that Defendants implemented 

“racially discriminatory policies and practices” in the workplace, Plaintiffs fail to identify 

employment policies and practices that are discriminatory, nor do they identify any 

discriminatory employment actions that caused harm. Plaintiffs cannot identify conduct by 

Defendants that can be the basis of liability, and is not protected speech, because there is no 

discriminatory policy or employment action. (Robbins Decl, §] 5; Cash Decl., {ff 6-7.) Both the 

complaint and the evidence establish that Defendants’ protected speech is the gravamen of 

Plaintiffs’ suit and not merely tangential to the claims. (See Okorie v. Los Angeles Unified School 

District (2017) 14 Cal.App.Sth 574, 593 [anti-SLAPP motion properly granted because claims 

based on a “wide-array of injury causing statements” and not adverse action].) 

IJ. PLAINTIFFS’ CLAIMS LACK ANY MERIT 

Once a defendant demonstrates that the contested allegations arose from protective activity, 

the burden shifts to the plaintiff to establish a “probability” that the plaintiff will prevail on those 

claims. (Code Civ. Proc. §425.16(b); Baral v. Schnitt, supra, 1 Cal. 5th 376, 384.) Plaintiffs must 

do more than simply allege facts sufficient to defeat a demurrer. (Dupont Merck Pharmaceutical 

Co. v. Superior Court (2000) 78 Cal. Ap.4th 562, 568.) Plaintiffs must produce admissible 

evidence supporting a judgment in their favor, and overcome any privilege or defense asserted to 

the claim. (Chavez v. Mendoza (2001) 94 Cal.App.4th 1083, 1087; Bergstein v. Stroock & 

Stroock & Lavan LLP (2015) 236 Cal.App.4th 793, 815.) Courts are required to grant a motion 

to strike if the defendants’ supporting evidence defeats the plaintiffs’ claim as a matter of law. 

(Tuchscher Dev. Enters., Inc. vy. San Diego Unified Port Dist. (2003) 106 Cal.App.4th 1219, 

1235.) Here, Plaintiffs fail to establish a prima facie case for each cause of action alleged. 
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A. Plaintiffs Cannot Sue State Officials under 42 U.S.C. § 1981 

42 U.S.C. § 1981 is a federal statute that prohibits race discrimination in government 

employment. (Harman y. City and County of San Francisco (2006) 136 Cal.App.4th 1279; Flores 

v. City of Westminster, et al., (9" Cir. 2017) 873 F.3d 739.) Virtually all the federal circuits hold 

that there is no private right of action against state actors under section 1981. (See Buntin v. City 

of Boston (1* Cir. 2017) 857 F.3d 69, 72-73 [explaining majority agree there is no private cause 

of action against state actors for money damages].) Money-damages claims against state actors 

based on 42 U.S.C. § 1981 are exclusively enforced under 42 U.S.C. §1983. (Jett v. Dallas 

Independent School Dist. (1989) 491 U.S. 701, 735.) Hence, Plaintiffs’ section 1981 claim 

should be dismissed entirely. 

B. _ Plaintiffs’ 42 U.S.C. § 1981 and § 1983 Claims Fail Because There Is No 
Adverse Employment Action Based on Race 

Courts generally apply the legal framework of Title VII to employment discrimination 

claims alleging race discrimination under both 42 U.S.C. §§ 1981 and 1983. (Metoyer v. 

Chassman (h Cir. 2007) 504 F.3d 919, 930-931.) Therefore, to establish a prima facie case, 

Plaintiffs must prove: (1) that they are members of a protected class; (2) that they were qualified 

for their positions and performing their jobs satisfactorily; (3) that they experienced adverse 

employment actions; and (4) that similarly situated individuals outside their protected class were 

treated more favorably, or other circumstances surrounding the adverse employment action give 

rise to an inference of discrimination. (Hawn v. Exec. Jet Mgmt. (9"" Cir. 2010) 615 F.3d 1151, 

1156.) Ultimately, Plaintiffs must show that, but-for their race, they would not have been 

subjected to constitutional harm. (Comcast Corp. v. Nat’l Assn of African American-Owned 

Media (2020) 140 S.Ct. 1009, 1019.) Here, Plaintiffs fail to show any adverse employment 

decision that violated their constitutional rights and caused an alleged harm. This is fatal to their 

claim’. (See Andrews v. CBOCS West, Inc. (7" Cir. 2014) 743 F.3d 230, 237-238 [42 U.S.C. § 

  

° A trial court cannot allow an amendment after a defendant has met its burden with 
respect to the first prong (see Mobile Medical Services etc. v. Rajaram (2015) 241 Cal.App.4th 
164, 171) or before the hearing on the motion (see Salma v. Capon (2008) 161 Cal.App.4th 1275, 
1280), because it would defeat the purpose of an anti-SLAPP motion. 
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1981 claim failed because plaintiff did not suffer adverse action]; Harman, supra, 136 

Cal.App.4th at p. 1289 [section 1983 plaintiff must show injury].) 

Further, Plaintiffs’ federal claims are barred to the extent Defendants are sued in their 

official capacities for money damages under Sections 1981 or 1983.’ (Mackey v. Board of 

Trustees (2019) 31 Cal.App.Sth 640, 653-655; Will v. Dept. of State Police (1989) 491 U.S. 58, 

71; McAllister v. Los Angeles Unified School Dist. (2013) 216 Cal.App.4th 1198, 1207.) A claim 

for money damages against a state official acting in his or her official capacity is barred because it 

is considered a suit against the state itself. (Pierce v. San Mateo County Sheriff's Dept. (2014) 

232 Cal.App.4th 995, 1018.) 

Finally, Plaintiffs cannot maintain a claim for injunctive relief against Defendants Bonham 

and Crowfoot in their official capacities because they cannot identify a state policy that violates 

the federal constitution as required under sections 1981 and 1983. A suit against a state officer in 

his official capacity for injunctive relief must show a “policy or custom that played a part in the 

violation of federal law.” (Kentucky v. Graham (1985) 473 U.S. 159, 167.) Here, Plaintiffs only 

point to discussions concerning racial equity and inclusiveness that do not violate federal law. 

C.  Plaintiff’s First Amendment Speech Claim Is Meritless. 

Plaintiffs allege that Defendants violated their First Amendment speech rights in addition to 

their right to be free from race discrimination. (Complaint, p. 15:17-19.) To establish this claim, 

Plaintiffs must show (1) a violation of rights protected by the Constitution or created by federal 

statute (2) proximately caused (3) by conduct of a "person" (4) acting under color of state law. 

(Crumpton v. Gates (9"" Cir. 1991) 947 F.2d 1418, 1420.) Plaintiffs fail to satisfy the first 

element of this prima facie case because their complaint does not identify any exercise of their 

speech rights; on the contrary, the only speech identified is Defendants’ speech.® Plaintiffs do not 

allege that their speech has been targeted, restricted, or chilled in their attempt to restrict the First 
  

’ State officials sued in their official capacity are however subject to suit for injunctive 
relief. (Will y. Dept. of State Police (1989) 491 U.S. 58, 71, fn 10.) Those claims fail on the 
merits as explained herein. 

* In the first count for damages, Plaintiffs contend that implicit-bias training is tantamount 
to compelled speech and conclude, without basis, that there is a “loyalty oath” to CRT ideology in 
the workplace. (Complaint 66.) This is purely speculative, as there is no such “loyalty oath” to 
CRT ideology compelled by Defendants. (Robbins Decl., 6; Cash Decl, 48.) 
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Amendment rights of Defendants. The lack of any cognizable action defeats Plaintiffs’ speech 

claim. (See Berard v. Town of Millville (Mass. 2000) 113 F.Supp.2d 197, 203.) 

D. The 42 U.S.C. § 1985 Claim Fails to Allege a Cause of Action 

Plaintiffs plead a violation of 42 U.S.C. § 1985 but fail to identify the specific subdivision 

violated. Plaintiffs appear to be attempting to assert a conspiracy theory under section 1985(3). 

To establish this claim, Plaintiffs must show a conspiracy motivated by racial animus aimed at 

interfering with protected rights. (Maymi v. P.R. Ports Auth., (1 Cir. 2008) 515 F.3d 20, 30-31. 

A mere allegation of conspiracy is insufficient to state a claim. (Holgate v. Baldwin (9th Cir. 

2005) 425 F.3d 671, 676.) There must be “invidiously discriminatory motivation ... behind the 

conspirators’ action.” (Usher v. Los Angeles (9" Cir. 828 F.2d 556, 561.) Plaintiffs must plead 

“in a specific and nonconclusory way, that the alleged acts deprived plaintiffs of rights, 

privileges, or immunities secured by the federal Constitution and laws.” (Duffy v. City of Long 

Beach (1988) 201 Cal.App.3d 1352, 1360 [emphasis added].) The complaint in this case is 

fatally defective because it fails to allege specific facts establishing a conspiracy or deprivation of 

rights and cannot show invidious intent by the Defendants. For example, Plaintiffs fail to identify 

who participated in a conspiracy, what acts occurred in furtherance of such a conspiracy, and how 

their civil rights were deprived based on racial animus. As such, Plaintiffs’ over-generalized 

claims are meritless and must be dismissed. 

E. Privileges and Immunities Bar Plaintiffs’ Claims 

Defendants’ communications and participation as panelists are protected by qualified 

immunity because Defendants were acting as government officials and performing discretionary 

functions. (Harlow v. Fitzgerald (1982) 457 U.S. 800, 817-820.) Qualified immunity shields 

government officials from “liability for civil damages insofar as their conduct does not violate 

clearly established statutory or constitutional rights of which a reasonable person would have 

known." (Bradley v. Medical Board (1997) 56 Cal.App.4th 445, 456.) Plaintiffs’ disagreement 

with Defendants’ official communications and desire to avoid ideas they do not tolerate cannot 

defeat qualified immunity. (/bid.) 
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Additionally, Defendants’ statements are protected by the official-duty privilege under both 

federal and state law. Statements made by public officials while discharging official duties are 

absolutely privileged. (Maranatha Corrections, LLC v. Dept. of Corr. & Rehab., supra 158 

Cal.App.4th at p. 1087; see also Barr v. Matteo (1959) 360 U.S. 564, 573-575; Kilgore v. 

Younger (1959) 30 Cal.3d 770, 782.) To the extent Plaintiffs’ claims are based on California law, 

Code of Civil Procedure § 47(a) bars Plaintiffs’ claims. (Tutor-Saliba Corp. v. Herrera, supra, 

136 Cal.App.4th 604, 613-616.) Defendants wrote emails from their official email accounts to 

their employees and published blog posts and seminars in their agencies’ official websites. 

Defendants’ actions were within their official capacities as Secretary and Director of their 

respective agencies and within their official duties. (See also Royer v. Steinberg (1979) 90 Cal. 

App. 3d 490, 501[extending the official duty privilege to all state and local officials].) 

Finally, the federal Noerr-Pennington doctrine immunizes speech and petitioning activity 

by government officials acting in their official capacity. In one case, the Ninth Circuit affirmed 

the dismissal of section 1983 and 1985 claims under Noerr-Pennington where city officials made 

statements opposing plans to lease space to specific lessors. (Manistee Town Center v. City of 

Glendale (9" Cir. 2000) 227 F.3d 1090, 1091-1092.) The Ninth Circuit noted that public officials 

often engage in speech-related activities such as interceding, lobbying, and generating publicity to 

advance public goals, and that they should be immune from section 1983 liability for engaging in 

such quintessential political activity. (/d. at p. 1093.) Defendants’ advocacy to promote racial 

justice in their respective government agencies should similarly be protected from civil liability. 

CONCLUSION 

Plaintiffs’ lawsuit is a classic SLAPP case intended to discourage Defendants from 

exercising their First Amendment rights as heads of environmental agencies to discuss racial 

Justice in the workplace and in the agencies’ public mission. Plaintiffs’ claims are based on 

Defendants’ protected speech and fail to identify any unlawful action attributable to Bonham and 

Crowfoot. Plaintiffs, therefore, cannot establish a reasonable probability of succeeding on the 

merits and their lawsuit must be dismissed. For these reasons, Defendants’ special motion to 
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strike should be granted, and Defendants awarded fees and costs pursuant to Code of Civil 

Procedure section 425.16(c). 

Dated: April 15, 2021 Respectfully Submitted, 

MATTHEW RODRIQUEZ 

Acting Attorney General of California 
FIEL D. TIGNO 
MIGUEL A. NERI 
Supervising Deputy Attorneys General 
JORGE AGUILAR II 
Deputy Attorney General 

Digitally signed by Lauren E. 
Lauren E. Powe towe 

Date: 2021.04.15 10:43:03 -07°00' 

LAUREN E. POWE 
Deputy Attorney General 
Attorneys for Defendants Charlton H. 
Bonham, individually and in his official 
capacity as Director of the California 
Department of Fish and Wildlife and Wade 
Crowfoot, individually and in his official 
capacity as Secretary of the California 
Natural Resources Agency 
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PBA Working Rules of 
Professionalism

1 Treat with civility the lawyers,  
clients, opposing parties, the Court,  
and all the officials with whom we  
work.  Professional courtesy is  
compatible with vigorous advocacy  
and zealous representation.

2 Communications are lifelines.  Keep  
the lines open.  Telephone calls and  
correspondence are a two-way  
channel; respond to them promptly.

3 Respect other lawyers’ schedules as  
your own.  Seek agreement on  
meetings, depositions, hearings and  
trial dates.  A reasonable request for a  
scheduling accommodation should  
never be unreasonably refused.

4 Be punctual in appointments,  
communications and in honoring  
scheduled appearances.  Neglect and  
tardiness are demeaning to others and  
the judicial system.

T he practice of law is a profession, a genuine calling inspirited with service to the  
system of justice, not a common business enterprise. The quality of the profession  
is only as worthy as the character of the people who practice it.  

Self-esteem, shared respect for each other, the clients we serve, the judges and the officers 
with whom we work, are essential to it.

Civility is a virtue, not a shortcoming. Willingness to temper zeal with respect for society’s 
interest in preserving responsible judicial process will help to preserve it.

Unwritten rules of professional courtesy have long sustained us. Since they are  
sometimes forgotten, we should set them down again and conscientiously observe them.

5 Procedural rules are necessary to  
judicial order and decorum. Be  
mindful that pleadings, discovery 
processes and motions cost time and  
money.  They should not be  
heedlessly used.  If an adversary is 
entitled to something, provide it without 
unnecessary formalities.

6 Grant extensions of time when they  
are reasonable and when they will not  
have a material, adverse effect on  
your client’s interest.

7  Resolve differences through  
negotiation, expeditiously and  
without needless expense.

8  Enjoy what you are doing and the  
company you keep.  You and the  
world  will be better for it.  

Beyond all this, the respect of our peers and the society which we serve is the 
ultimate measure of responsible professional conduct.
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