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Critical Race Theory and the Legal Profession

By Barbara E. Ransom, Esq. and Katherine Kennedy, Esq.

dding its voice to 120 civil rights organizations and
allies and a federal lawsuit that condemned former
resident Donald Trump’s Sept. 9, 2020 Executive
Order 13950,' the American Bar Association published “A
Lesson on Ciritical Race Theory” in its Human Rights Magazine.
Trump’s order had eliminated training and education against
conscious and unconscious bias rooted in critical race theory,
even though its stated intent was to enforce the codified princi-
ples of 5 U.S.C. § 2301(b)
(2). In response, Professor
Janel George provides a
succinct summary of critical
race theory that heightens
our understanding of how
the delivery of law and
education intersect. She
defines critical race theory
as the practice of reviewing
the racial caste system that
relegates people of color to
the bottom tiers, while also
recognizing that “race inter-
sects with other identities,
including sexuality, gender
identity, and others.”

Another voice within
the American Bar Associa-
tion also spoke out; Paulette Brown, Esq., past president of the
American Bar Association and chief diversity and inclusion offi-
cer at Locke Lord, is quoted in a recent NAACP Legal Defense
Fund statement advising employers to continue their racial
sensitivity training programs, “rather than abandon them over
concerns that they sow division.” The false narrative propagated
in Executive Order13950 has proven too unconscionable to ig-
nore. And, fortunately, the executive order has started a national
conversation about critical race theory and the need to address
racism in the American legal system.

Critical race theory has been used credibly to address bias
and is popular with private and public employers as an effective
deterrent against discrimination in the workplace. However,
critical race theory is more than a training to reinforce diversity
and inclusion. According to Chandra Ford and Collins Airhi-
henbuwa, critical race theory is “ ... the set of anti-racist tenets,
modes of knowledge production, and strategies a group of
legal scholars of color in the 1980s organized into a framework

targeting the subtle and systemic ways racism currently oper-
ates above and beyond any overly racist expressions.* Professor
Derrick Bell, father of critical race theory, described his people
as the faces at the bottom of the well and cautioned the poorest
whites who live their lives only a few levels above “that their de-
liverance depends on letting down their ropes. Only by working
together is escape possible.” Unfortunately, most simply watch
because they are “mesmerized into maintaining their unspoken
commitment to keeping us
where we are, at whatever
cost to them or to us.”

To understand critical
race theory, it is important
to acknowledge that white-
ness is property in American
law and culture. From its
establishment, our nation has
used its laws to maintain an
underclass and create priv-
ileges and rights that have
been exclusive to white, male,
property-owning American
citizens. In her seminal arti-
cle, “Whiteness as Property,”®
Cheryl Harris “provides
an extensive framework of
whiteness as a traditional

and modern form of property, which includes the conception
of reputation as property.”” Harris explains the racialization
of identity in property law, as slavery subordinated Black and
indigenous people to the point of being the property of those
who fit the code of whiteness. American law, then, has been
built on a foundation of protecting an actual property interest
in whiteness itself.

Sadly, American law is rife with cases that demonstrate how
U.S. courts have used junk science, such as eugenics and crani-
ology, to adjudicate race. “Owning white identity as property
affirmed the self-identity and liberty of whites and, conversely,
denied the self-identity and liberty of Blacks.” Harris warned
that white privilege is expected and afforded legal protection
in American case law. Harris also warned that whiteness as
property will continue to morph and change unless and until
it is directly confronted, which is exactly what Executive Order
13950 sought to avoid.

Continued on page 4
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Critical Race Theory and the Legal Profession
Continued from page 3

President Joseph R. Biden revoked Executive Order 13950
on his first day in office.® Executive Order 13985 acknowledges
the existence of “[e]ntrenched disparities in our laws and public
policies, and in our public and private institutions, have often
denied that equal opportunity to individuals and communi-
ties.” Biden compels federal agencies to consult and engage
with communities that historically have been underserved and
underrepresented by the government. Executive Order 13985
also orders that all who have been deemed “othered” and placed
lower in the racialized and gendered caste system than white
males be treated equitably by the federal government. Executive
Order 13985 reassuringly demonstrates the current administra-
tion’s commitment to combat
The PBA Diversity and
Inclusion Committee will
offer a seminar entitled
"Critical Race Theory-101"

the existing culture of otherness
built on illusions of superiority
that believes that using critical
race theory to dismantle colonial
frameworks and overturn the

to help Pennsylvanian
lawyers who want to
learn more about critical
race theory.

racial caste system is “divisive,
anti-American propaganda.”
However, our nation has a long

way to go to overcome thC con-

tinued divide and racist legacy.
The PBA Diversity and Inclusion Committee will offer a
seminar entitled "Critical Race Theory-101" to help Pennsylva-
nian lawyers who want to learn more about critical race theory.
Be on the lookout for this seminar which will take place at the
end of June.

Barbara E. Ransom, Esq. special-
iges in rights secured pursuant to
the 14th Amendment and federal
and state laws that guarantee
equal protection and due process to
all. She has worked for the Public
Interest Law Center in Philadel-
phia, the Pennsylvania Human
Relations Commission and
Disability Rights California. She
currently serves as an adjunct pro-
fessor in Lesleys Graduate School
of Education and takes on cases where her acquired skills can be
useful to help those whose voices would otherwise not be heard.

Katherine "Katie" Kennedy, Esq. is

a family law trial attorney who pri-
marily works with child dependency
and permanency legal issues in Pitts-
burgh. She is in the 2020-2021 Bar
Leadership Institute class and is active
with the ACBA Law Day efforss. She
is also an active member of the WIP
and was selected by WIP leadership to
serve as its diversity ambassador to the
PBA Diversity Team.
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Critical Race Theory as Intellectual
Property Methodology

Anjali Vats and Deidré A. Keller’

I. Introduction

As Margaret Chon’s piece in this collection so eloquently articulates, Critical Legal
Studies emerged in the 1970s as a project of redefining how scholars think about
law, its neutrality, and its indeterminacy. The principles of Critical Legal Studies,
when applied to intellectual property (IP), produced what John Tehranian and
Laura Foster call Critical Intellectual Property.! Invested in the workings of power,
Critical Intellectual Property draws from the scholarship that Chon outlines to
imagine new, often more socially just, forms of knowledge production. We follow
Chon in this chapter by tracing the emergence of Critical Race Theory (CRT) and
subsequently Critical Race Intellectual Property (Critical Race IP). We also articu-
late the central aims, evolutions, and methodologies of both. CRT advanced frame-
works for understanding how and why attempts at ending race discrimination had
failed.? It evolved in later years, into a theory that had the breadth and depth to
help explain race in international contexts as well as domestic ones.? In the 1990s,
scholars like Keith Aoki* and Rosemary Coombe” started conceptualizing intellec-
tual property through the lenses of race and coloniality. They offered a foundation
upon which to build Critical Race IP.

Critical Race IP ‘refers to the interdisciplinary movement of scholars connected
by their focus on the racial and colonial non-neutrality of the laws of copyright,

" Thanks are due to Maria Ukattah and Akendita Amoro who provided research assistance. All
errors and omissions are the sole responsibility of the authors.

! John Tehranian, Towards a Critical IP Theory: Copyright, Consecration ¢ Control, 2012 BYU L. REv.
1233 (2012); Laura A. Foster, Situating Feminism, Patent Law, and the Public Domain, 20 COLUM.
J. GENDER & L. 262 (2011).

2 Derrick A. Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 HARV.
L.ReV. 518 (1980).

3 FRANCISCO VALDEZ ET AL., CROSSROADS, DIRECTIONS, AND A NEW CRITICAL RACE THEORY
(2002).

* Keith Aoki, (Intellectual) Property and Sovereignty: Notes Toward a Cultural Geography of
Authorship, 48 STAN. L. REV. 1293 (1996).

> Rosemary Coombe, Contingent Articulations: A Critical Cultural Studies of Law, in LAW IN THE
DoMAINs OF CULTURE 21 (Austin Sarat & Thomas R. Kearns eds., 1998).

Anjali Vats and Deidré A. Keller, Critical Race Theory as Intellectual Property Methodology In: Handbook on Intellectual
Property Research. Edited by: Irene Calboli, Maria Lilla Montagnani, Oxford University Press. © Anjali Vats and
Deidré A. Keller 2021. DOI: 10.1093/0s0/9780198826743.003.0049
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patent, trademark, right of publicity, trade secret, and unfair competition using
principles informed by CRT.® Intellectual property law, as Critical Legal Studies
argued of all law, is a tool of concealing, managing, and relocating power. That
power may take different forms, such as white supremacy, misogyny, ableism, or
classism. Critical Race IP zeros in on one axis of power, race, often using intersec-
tional methods. Drawing on the foundational premises of CRT as a starting point
for thinking domestically and internationally about the racial impacts of intellec-
tual property law, Critical Race IP is centred on investigating and interrogating
how law protects what Cheryl Harris defines as ‘white supremacy’” In a system of
political economy in which intellectual property is increasingly valuable, bringing
the principles of CRT to bear on copyright, patent, trademark, and unfair compe-
tition analyses are particularly important. Issues from pharmaceutical patenting
to reproduction of educational materials for students implicate questions of racial
and distributive justice in the Global South. In this brief chapter, we lay out the ori-
gins of CRT and its central methods, articulate a Critical Race IP, and contemplate
how CRT’s interdisciplinary and transnational methods might apply to intellec-
tual property. In accomplishing the latter, we use India’s commitments to access
to knowledge in the recent Delhi University copyshop case and controversy over
Novartis’s drug Gleevec to show how CRT’s central insights can open possibilities
for reading intellectual property law with attunement to structures of racial power.

II. Critical Race Theory’s Origins and Methods
A. Origins and Tenets

CRT began as a uniquely American legal theory, borne out of the rollback of the
civil rights gains produced by cases such as Brown v. Board of Education (1954)
and statutes such as the Voting Rights Act of 1965.% As Black thinkers considered
questions around the basis and consequences of the decision in Brown, i.e. a social
scientific study that enabled a white saviour mentality,” Derrick Bell, the first Black
law professor tenured at Harvard Law School,!® began developing a metatheory
to describe race relations in the United States (US). ‘Racial realism, as he called it,

6 Anjali Vats & Deidré A. Keller, Critical Race IP, 36 CARDOZO ARTS & ENT. L.J. 736 (2018).

7 Cheryl L. Harris, Whiteness as Property, 106 HARV. L. REV. 1707 (1993).

8 Brown v. Bd. of Educ., 347 U.S. 483 (1954); Voting Rights Act of 1965, 89 Pub. L. 110, 79 Stat. 437
(1965).

® Jelani Cobb, The Ambivalent Legacy of Brown v. Board, NEw YORKER (15 May 2014), https://www.
newyorker.com/news/daily-comment/the-ambivalent-legacy-of-brown-v-board ~ (rehearsing  the
mixed aftermath of Brown, in particular, the consequences that have flown from the Court’s reliance
upon the social science ‘of African-Americans who were psychologically “damaged” by the legacy of
slavery and the ongoing travesty of segregation’).

10 KimMBERLE CRENSHAW ET AL., Introduction, in CRITICAL RACE THEORY: THE KEY WRITINGS THAT
FORMED THE MOVEMENT (1996).
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contended that racism is a permanent part of American society.!! Bell character-
ized this painful idea, written in the 1992 bestseller Faces at the Bottom of the Well,
as a path to freedom.!? CRT flourished in the 1980s and the 1990s, with scholars of
colour taking it up across the nation. Charles Lawrence III, Richard Delgado, Jean
Stefancic, Ian Haney Lépez, Kimberlé Crenshaw, Neil Gotanda, Mari Matsuda,
Sumi Cho, and Angela Harris were among the first Race Crits in the US. As it grew,
CRT began to take up issues beyond civil rights, by contemplating how laws that
purported to advance race equality actually served to reinforce, in Alan Freeman’s
language, the ‘perpetrator perspective’.!? For instance, legal standards such as strict
scrutiny, used to evaluate Equal Protection challenges to legislation, required that
even ameliorative anti-racist protections, including busing and affirmative action,
meet high levels of constitutional muster.'*

In the early 2000s, CRT reached a crossroads: many in the legal academy
claimed, based on Clinton era prosperity and rising diversity, that the original
purpose of CRT had been fulfilled and there was nothing more to say about the
law’s racial investments.!> CRT was dead, they asserted. However, as the election
of President Barack Obama and, subsequently, President Donald Trump, demon-
strated CRT still had much work to do. The revitalization of CRT was due, in part,
to the growth of critical race studies more generally across disciplines, including
sociology, communication, and ethnic studies.!® Returns to theories of whitelash,'”
racial capitalism,'® and social death,'® among others, enriched the study of race
while invoking the deep women of colour feminist roots of anti-racist theory and
praxis.?? The subsequent growth of CRT was also fuelled by the uptake of terms

I Derrick Bell, Introduction, in FACEs AT THE BOoTTOM OF THE WELL: THE PERMANENCE OF RACISM
(1992).

2 1d.

13 Alan D. Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical
Review of Supreme Court Doctrine, 62 MINN. L. REV. 1049 (1978).

14 CRENSHAW ET AL., supra note 10.

15 VALDEZ ET AL., supra note 3.

16 1d.

17 For an early articulation of white resistance to racial progress, see, e.g., MARTIN LUTHER KING JR.,
WHERE Do WE Go FROM HERE: CHAOS OR COMMUNITY (1967), excerpted at Read Martin Luther King,
Jr. on White America’s Delusions, ATLANTIC (1 March 2018 ). For more recent treatment engaging the
topic in the wake of Donald Trump’s election, see, e.g., Sweta Rajan-Rankin, Brexit Logics: Myth and
Fact: A Black Feminist Analysis, 7 FEMINISTS@LAW 1 (2017); and JARED YATES SAXTON, THE PEOPLE
ARE GOING TO RiSE LIKE THE WATERS UPON THE SHORE: A STORY OF AMERICAN RAGE (2017).

18 For the original articulation of this concept, see CEDRIC ROBINSON, BLACK MARX1SM: THE MAKING
OF THE BLACK RaDICAL TRADITION (1983). For a more recent treatment of Robison’s theory, see Robin
D.G. Kelley, What Did Cedric Robinson Mean by Racial Capitalism, BosToN REVIEW (12 January 2017).
We are aware of Nancy Leong’s article, Racial Capitalism, 126 HARv. L. REv. 2151 (2013); however, we
believe that Robinson’s conceptualization of racial capitalism is foundational and provides a deeper and
broader basis for contemporary considerations that are of particular relevance to Critical Race IP.

19 For an early articulation of ‘social death, see ORLANDO PATTERSON, SLAVERY AND SOCIAL DEATH
(1982). For more recent discussions of social death relative, in particular, to black subjects, see Frank B.
Wilderson III, Afro-Pessimism and the End of Redemption, HumaN. FUTURES (30 March 2016).

20 See, e.g, How WE GET FREE: BLACK FEMINISM AND THE COMBAHEE RIVER COLLECTIVE
(Keeanga- Yamahtta Taylor ed., 2017).
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such as intersectionality in popular culture.?! As publics broadly embraced the lan-
guage of CRT as a tool to fight against racism and sexism, the need for renewed em-
phasis on the study of race became evident. Since, the rise of the ‘post-racial’ in the
US, followed by the rise of racist, misogynist, sexist, and ableist demagogues glo-
bally has driven a great deal of the second generation of critical race scholarship.??
In 2011, Francisco Valdez, Angela Harris, and Jerome Culp published an edited
collection, Crossroads, Directions, and a New Critical Race Theory, that articulated
the pressing need for CRT, including attention to international developments in
race and law.? The same year, Devon Carbado confirmed this sentiment in his law
review article ‘Critical What What?” which posited that CRT is a living, breathing
theory that must evolve.?

CRT is loosely defined by a set of governing tenets which assert that: 1) law cre-
ates an appearance of racial equality while actually protecting the structural power
of whiteness and 2) those invested in anti-racism must reveal and contest the ra-
cial non-neutrality of law. Two terms frequently come to the fore in discussions
of CRT: narratives and interest convergence. The former, articulated by scholars
such as Delgado, Stefancic, and Bell, describes the need to produce stories that
counter the hegemonic power of law. Narratives, because of their style and con-
tent, render whiteness visible through their centring of histories of racial oppres-
sion. Richard Delgado’s The Rodrigo Chronicles: Conversations About America and
Race and Derrick Bell’s Faces at the Bottom of the Well: The Permanence of Racism
demonstrate the power of narrative through their retelling of the experiences of
being a person of colour in America, particularly in legal contexts.?” The latter, as
articulated by Lani Guinier, explains why the social justice pendulum swings back
after moments of intense racial progress.?® Mary Dudziak offers an explanation of
how interest convergence and its corollary, interest divergence, work in practice by

21 See, e.g., Christine Emba, Intersectionality, WasH. PosT (21 September 2015) (‘Over the past sev-
eral years “intersectionality” has become a feminist buzzword, deployed in discussions of pop culture,
political action and academic debate. Considering its recent prominence, it’s surprising to realize that
the term has been around only since 1989—it was coined by legal scholar and critical theorist Kimberlé
Crenshaw, in a paper illustrating how black women were often marginalized by both feminist and
anti-racist movements because their concerns did not fit comfortably within either group.). See also
Clare Foran, Hillary Clinton’s Intersectional Politics, ATLANTIC (9 March 2016) (‘Clinton’s invocation
of intersectionality may also broaden popular understanding of the concept. In popular culture, it has
been variously deployed. Intersectionality has been denounced by conservatives as a form of identity
politics. Progressives, meanwhile, have used the term both to conceptualize identity and as a framework
to broadly explain how different structural barriers operate simultaneously. Clinton is using the concept
to denote an integrated approach to dealing with deeply intertwined environmental, economic, and so-
cial problems.).

2 See, e.g., Kimberlé Williams Crenshaw, Race to the Bottom: How the Post-racial Revolution Became
a Whitewash, BAFFLER (June 2017).

23 VALDEZ ET AL., supra note 3.

24 Devon W. Carbado, Critical What What?, 43 ConnN. L. REv. 1593 (2011).

%5 RiCHARD DELGADO, THE RODRIGO CHRONICLES: CONVERSATIONS ABOUT AMERICA AND RACE
(1995); BELL, supra note 11.

26 Lani Guinier, From Racial Liberalism to Racial Literacy: Brown v. Board of Education and the
Interest-Divergence Dilemma, 91 ]. AM. HIsT. 92 (2004).
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demonstrating, through meticulous historical evidence, how desegregationist im-
pulses emerged from national desires to prevent the global spread of Communism
not ensure the well being of African Americans.?” As with Abraham Lincoln’s deci-
sion to free enslaved persons,?® the equality produced by the civil rights movement
was grounded in white interests in the nation.? That is to say, emancipation and
desegregation decisions were about preserving the integrity and power of the US
in the face of internal and external opposition more than embracing socially just
racial politics. Guinier demonstrates that, while prompted by moments of interest
convergence, both emancipation and civil rights reforms were followed by interest
divergence and the reassertion of white supremacy.>

Inherent in CRT’s tenets is an understanding of race as a constantly evolving,
socially constructed category that ascribes meaning to otherwise biologically and
physically meaningless phenotypic differences.”® As Michael Omi and Howard
Winant show in their groundbreaking book Racial Formation in the United
States: From the 1960s to the 1990s, race is a culturally and historically contingent
concept that evolves over time.*> CRT resists essentialized understandings of race
and takes as a presupposition the notion that racism also evolves over time and
certainly did not end with the advent of rights-based remedies. Rather, race and
racism are understood as evolving along with law. By way of example, Race Crits
argued that white Americans embraced formal remedies to racism that maintained
their social power without addressing the structural inequalities that produce ex-
clusion and inequity.**

Scholars have applied these CRT insights to international contexts arguing that
‘ifraceis an idea, it is a global one. It is no coincidence that the idea of race emerged
at the same time as the age of empire and nation-building’** In a 2019 article,
Michelle Christian asserted that ‘all of modernity’s “governing technologies”—
Western imperial expansion, transnational capitalist political economy, chattel
slavery, state formation building, knowledge production, categorization, citizen-
ship, and human value—are hierarchically racialized’* Recognizing this, we turn

27 Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L. REV. 61 (1988).

28 Abraham Lincoln, President of the United States, Emancipation Proclamation (1 January
1863) (transcript available at https://www.archives.gov/exhibits/featured-documents/emancipation-
proclamation/transcript.html).

2 Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in School
Desegregation Litigation, 85 YALE L.J. 470, 514 (1976).

30 Guinier, supra note 26.

31 See, e.g., RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN INTRODUCTION 9-
11 (3d ed. 2017) (discussing, as basic tenets of CRT, race as social construction, differential racialization
dependent upon time, place, and anti-essentialism).

32 MicHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES: FROM THE 19608
TO THE 19908 (2d ed. 1994).

33 See, e.g., CRENSHAW ET AL., supra note 10.

34 Deborah Thompson, Through, Against and Beyond the Racial State: The Transnational Stratum of
Race, 26 CAMBRIDGE REV. INT’L AFE. 133, 139 (2013).

3 Michelle Christian, A Global Critical Race and Racism Framework: Racial Entanglements and Deep
and Malleable Whiteness, 5 Soc. RACE & ETHNICITY 169, 171 (2019).
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next to the eclectic, interdisciplinary methods developed within CRT to reveal and
contest white racial power.

B. Methods

Method is always, we posit, a thorny question in the context of legal schol-
arship. While legal scholars emphasize the need to understand common law
histories and cite dispositive authorities, critical race scholars situate epis-
temology itself differently, understanding it as not a question of institutional
authority but of cultural, political, and economic structure and embodied
positionality.’® Race and law scholars, including legal historians and critical
legal scholars, frequently adopt methods from outside the legal academy in an
attempt to enrich the practical aspects of law.>” CRT did so by drawing upon
emergent theories and practices in ethnic studies, as well as people of colour
feminist methodologies centred on performance and bodies. Imani Perry ar-
gues specifically for ‘a more central role for [the interdisciplinary methods of]
cultural studies work within the [CRT] movement’.3® While we do not trace all
of these methods, we aim to provide guiding meta-methodological principles
for developing theories and practices that decentre whiteness. We want to em-
phasize that CRT’s methodologies are primarily structured through the organ-
izing objectives of the field. That is to say that Critical Race Theorists draw
upon a range of interdisciplinary methodological practices in order to achieve
the ends of making racial power visible and contesting the oppressive forces
of white supremacy.*® Critical Race Theorists use a range of qualitative, quan-
titative, and humanistic methods to ask these questions about racial power.
Those methods can be traced to the same genealogies, namely the articulation
of ethnic studies as a field in the US and its subsequent burgeoning in discip-
lines across the academy.

Perhaps most importantly, CRT decentres whiteness through focus on the em-
bodied experiences of people of colour. Embodiment here refers to the methodo-
logical practice of understanding and narrating the lived experience of people of
colour as a lens for identifying and undoing structural inequalities. In This Bridge

36 See, e.g., Maria C. Malagon et al., Our Experiences, Our Methods: Using Grounded Theory to Inform
a Critical Race Theory Methodology, 8 SEATTLE J. Soc. JUST. 253 (2009).

37 See, e.g., Menah Pratt-Clarke, A Black Woman’s Search for the Transdisciplinary Applied Social
Justice Model: Encounters with Critical Race Feminism, Black Feminism, and Africana Studies, 5 J. PAN
AFR. STUD. 83 (2012).

38 Imani Perry, Cultural Studies, Critical Race Theory and Some Reflections on Methods, 50 VILL.
L.REV. 915,915 (2005).

39" Arild Buanes & Svein Jentoft, Building Bridges: Institutional Perspectives on Interdisciplinarity, 41
FUTURES 446 (2009); Id. On transdisciplinary methods generally, see Marilyn Stember, Advancing the
Social Sciences through the Interdisciplinary Enterprise, 28 Soc. Sc1.J. 1 (1991).
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Called My Back: Writings by Radical Women of Color, Cherrie Moraga describes
in detail the physical and psychological effects of racism, sexism, and classism.*
‘How can we—this time—not use our bodies to be thrown over a river of tormented
history to bridge the gap?*! In this line, Moraga points us to the lived experiences
of racism, the toll that such lived experiences take on the body, and the role of nar-
ratives in building coalitional politics. ‘How could it be that the more I feel with
other women of colour, the more I feel myself Chicana, the more susceptible I am
to racist attack!*?

The methodological task that Moraga performs in these sentences anchors not
only CRT but ethnic studies. Ethnic studies, a project that emerged across the
country in the post-civil rights moment, ‘started to emphasize ethnic conscious-
ness, ethnic identity, and ethnic pride’*® In the years after ‘Black is beautiful’ be-
came a rallying cry, the failures of the civil rights movement and continuing
whiteness of law faculty became lightning rods for critique. Early Critical Race
Theorists, such as Derrick Bell and Richard Delgado, used narrative, sometimes in
the form of short stories, alongside traditional legal theory and doctrinal analysis,
as methodological tools for revealing the structural dangers of white liberalism.**
Bell's doctrinal critiques of Brown II and Delgados imaginings of law revealed
how white supremacy continued to function despite the apparent gains of the civil
rights movement.*

‘Narrative’ is perhaps the method most distinctively associated with CRT. In dis-
tinguishing CRT’s narrative method from those of other disciplines, for instance
English or communication studies, Robert A. Williams, Jr. writes in a Foreword to
the Rodrigo Chronicles:

Delgado’s stories are many things, but mostly they are outsider stories. They help
us imagine the outside in America, a place where some of us have never been and
some of us have always been, and where a few of us, like Rodrigo, shape-shift,
like the trickster, asking the hard questions, the bedevilling questions, without

answers, questions about what it means to be outside, what it means to be inside,

and what it means to be in-between in America.*¢

40 Tuis BRIDGE CALLED MY BACK: WRITINGS BY RaDICAL WOMEN OF COLOR (Cherrie Moraga &
Gloria Anzaldda eds., 1981).

44,

2.

43 PuILIP Q. YANG, ETHNIC STUDIES: ISSUES AND APPROACHES 4 (2000).

44 BELL, supra note 11; RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN
INTRODUCTION (2d ed. 2012).

45 Derrick A. Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 HARv.
L. Rev. 518 (1980); RicHARD DELGADO, THE RODRIGO CHRONICLES: CONVERSATIONS ABOUT
AMERICA AND RACE (1995).

6 RobertA. Williams, Jr., Foreword, in Richard Delgado, THE RODRIGO CHRONICLES: CONVERSATIONS
ABOUT AMERICA AND RACE xi, xii (1995).
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This narrative methodology does not mean that CRT is not doctrinally oriented,
however. Bell's Faces at the Bottom of the Well is a carefully footnoted set of
short stories that demonstrates how narrative can critique law from an out-
sider perspective.*” Moreover, canonical works in CRT such as ‘Whiteness as
Property,*® ‘A Critique of “Our Constitution is Color-Blind”}* and ‘Mapping
the Margins: Intersectionality, Identity Politics, and Violence Against Women
of Color*® show how uncovering the influences of whiteness is a project of doc-
trine and policy that centres new and distinct identities. Layered atop these meth-
odological commitments are interdisciplinary ways of thinking. Critical race
scholars across the academy have made their cases by drawing on a diverse range
of approaches, including archival research, oral histories, ethnographies, inter-
views, content analyses, discourse analyses, and more. By drawing on a range
of approaches, Critical Race Theorists can speak across disciplines, in different
languages of expertise. Methodological diversity, which maintains a fidelity to
intersectional and emancipatory theorizing by people of colour, provides a flexible
approach to addressing problems of race in law.

Daniel Sorlorzano and Tara Yosso, in speaking about critical race method-
ologies, offer a set of guiding principles that condenses the anchoring tenets of
CRT.>! The pair counsels: (1) centring race and racism in all aspects of the re-
search and praxis; (2) conducting intersectional analyses that attend to class,
gender, and other axes of oppression; (3) challenging traditional ideologies
around research, such as power-laden myths of expertise and objectivity; (4) re-
fusing to theorize for theory’s sake, in favour of focusing on solutions to the real-
world problems faced by people of colour; (5) centring the racialized, classed,
and gendered experiences of marginalized individuals in order to articulate
research problems and myriad solutions; and (6) embracing interdisciplinary
frameworks for thinking through these issues.>* Sorlorzano and Yosso provide
a foundational basis from which to articulate research questions and navigate
practical solutions around race. The meta-methodological insights that CRT
brings to the table, using multiple and varied quantitative, qualitative, and hu-
manistic approaches, are ethical commitments to attending to race via theories
of the flesh as well as theories of materiality, culture, political economy, repre-
sentation, embodiment, and feeling.>® In the next section, we demonstrate how

47 BELL, supranote 11.

48 Cheryl L. Harris, Whiteness as Property, 106 HARV. L. Rev. 1707 (1993).

% Neil Gotanda, A Critique of ‘Our Constitution Is Color-Blind’, 44 STAN. L. Rev. 1 (1991).

50 Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence against
Women of Color, 43 STAN. L. REV. 1241 (1991).

51 Daniel G. Sorlorzano & Tara J. Yosso, Critical Race Methodology: Counter-Storytelling as an
Analytical Framework for Education Research, 8 QUALITATIVE INQUIRY 23 (2002).

52 Id.

>3 See, e.g., Athena D. Mutua, The Rise, Development and Future Directions of Critical Race Theory and
Related Scholarship, 84 DEnv. U. L. REV. 329 (2006).
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these condensed principles can be applied to Critical Race IP, using the examples
identified in the Introduction.

III. Critical Race Intellectual Property’s Origins and Methods
A. Origins and Tenets

We have written an extensive history of the intersections between race and intellec-
tual property previously, in a law review article entitled ‘Critical Race IP’>* That art-
icle maps, in detail, the antecedents of Critical Race IP and how they form a coherent
body of race scholarship that not only suggests the need to continue to study the inter-
sections of race and intellectual property but also consider how CRT, as a coherent
movement originating in the legal academy, can inform studies of race and know-
ledge production. We suggest several themes around which intellectual property and
race scholarship has formed in that article. They include: protection of traditional
knowledge in globalizing intellectual property regimes, definition and management
of the public domain, framing and reframing of infringement and counterfeiting, ac-
cess to knowledge, and alternatives to intellectual property.> These categories offer a
global racial and colonial framework for understanding how and why race, national
identity, and intellectual property came to be intertwined and continue to be so.
Understanding the histories of the globalization of intellectual property is vital to
tracing the emergence of contemporary intellectual property law as well as its inter-
sections with race and colonialism. In short, the international harmonization of in-
tellectual property laws is a process that has been ‘always already’ raced.*® Exploring
how and why is an important precursor to racial and colonial justice.

The term Critical Race IP is a recent one, that we adopt in response to Critical
Intellectual Property’s articulation of an analogue to Critical Legal Studies.
Critical Race IP marks the longstanding and intentional engagement with race
and coloniality by intellectual property scholars, in a way that echoes the tenets
of CRT and posits new ones specific to Critical Race IP. The term is intended to
help situate the wealth of scholarship in intellectual property that addresses the
racial and colonial inequalities that stem from the propertization and privatization
of knowledge in a larger legal and racial landscape. Critical Race IP as a concept
is less about labelling the work of individual scholars and more about engaging
colonialism and racism explicitly, in order to make them visible and transform-
able. Scholars including Keith Aoki, Kevin J. Greene, Lateef Mtima, Olufunmilayo
Arewa, Ruth Okediji, Boatema Boateng, Sonia Katyal, and Madhavi Sunder, who

% Vats & Keller, supra note 6.
% Id.
56 See Louls ALTHUSSER, LENIN AND PHILOSOPHY AND OTHER Essays (2001).
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centre their analyses on race and colonialism, transformed the law and economics
conversations that dominated intellectual property law. They created conceptual
space for social justice based frameworks for copyright, patents, trademarks, un-
fair competition, and rights of publicity.”” Critical Race IP is a commitment to le-
verage this radical space to engage in intersectional and transnational analyses that
illuminate the perspectives of racially marginalized communities, including those
in the Global South. Locating whiteness in intellectual property is one step in ac-
complishing this goal.

Though this section could go into much greater depth about the landscape of
Critical Race IP, we have intentionally kept it brief, in recognition of the evolving
nature of the project. As two conferences on the topic have demonstrated, what
constitutes Critical Race IP is a question-in-progress, shaped by scholarship to
come as well as scholarship past and present. The challenges of defining the public
domain, rhetorically framing infringement, ensuring access to knowledge, and
respecting traditional knowledge remain issues of ongoing negotiation in critical
race studies. In the next section, in order to show how Critical Race IP might de-
velop, we engage the tools CRT provides to unearth the racial commitments em-
bedded in an example of the racial and colonial power dynamics at play in attempts
at harmonization.

B. Methods

The meta-methodological principles that guide CRT also guide Critical Race
Intellectual Property. In this section, we apply the work of Critical Race theorists,
including Sorlorzano and Yosso to lay out an intellectual property specific critical
race methodology. We centre the traditional tenets of CRT, i.e. the need to articu-
late how formal rights-based solutions fail to achieve equity and imagine paths
for combatting racial injustice, via the examples. Through examination of India’s
resistance to international intellectual property regimes, we make a case for util-
izing each of the principles of critical race methodology that Sorlorzano and Yosso
identify in the context of Critical Race IP. We emphasize that Critical Race IP is
a meta-methodological ethical project that guides the development of research
questions, which evolve from and point to particular methodologies. Those meth-
odologies are culled from a vast array of options in the humanities, hard sciences,
and social sciences. While there is much to be said about the current state of crit-
ical race studies and its methodologies, in this brief chapter, our goal is to lay out a

7 See MADHAVI SUNDER, FROM GOODS TO A GOOD LIFE: INTELLECTUAL PROPERTY AND GLOBAL
JusTICE 23 (2012) (‘[L]aw must facilitate the ability of all citizens, rich or poor, brown or white, man or
woman, straight or gay, to participate in making knowledge of our world and to benefit materially from
their cultural production’).
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framework for CRT’s macro-methods, while leaving the micro choices for another
piece. That framework is also a mechanism for remaining accountable to people of
colour and intersectionality in making methodological choices. Critical Race IP
teaches us to maintain a steadfast focus on race and a commitment to racialized
subjects, even as we engage in different approaches that zero in on racism and its
effects.

1. Case Study: India against Globalized Intellectual Properties

India, a country that is frequently labelled an infringer,”® exemplifies the intersec-
tional racial and colonial complexities of globalized intellectual property law. As
the World Trade Organization (WTO) was overseeing the globalization of intellec-
tual property, India became an important voice for the developing world.>® A vast
array of research discusses India’s responses to the harmonization of various types
of intellectual property law.®* In this last part of the chapter, we explore some of this
research as a way of showcasing how CRT can function as a lens for thinking with
and expanding upon existing intellectual property scholarship, through a variety
of methodologies.

Two books anchor our analysis: Create, Copy, Disrupt: Indias Intellectual
Property Dilemmas by Prashant Reddy and Sumathi Chandrashekaran,’! and
Pharmocracy: Value, Politics, and Knowledge in Global Biomedicine by Kaushik
Sunder Rajan.®? These books represent different possibilities and methodologies
for approaching the study of inequity and intellectual property, while also pointing
to some of the ways Critical Race IP can be further developed and cultivated. This
is the crux of Critical Race IP, exploring the race and colonialism-based implica-
tions of intellectual property law in as of yet unexplored ways while advocating for
social justice.

Neither of these books explicitly engages with questions of race. Rather, they
tell legal and cultural histories of intellectual property law via analyses of nation,
power, governance, globalization, capitalism, and science. Nonetheless, like the
Critical Legal Studies scholars before them, they attend to important questions of
marginalization and oppression. They also showcase ways to reveal what Rosemary
Coombe calls ‘the cultural life of intellectual properties.®® We chose these books in
part because they show us the space that exists within intellectual property law for

58 See, e.g., The Roots of Innovation, US Chamber International IP Index (February 2017), http://
www.theglobalipcenter.com/wp-content/uploads/2017/02/GIPC_IP_Index_2017_Report.pdf.

% SumATHI CHANDRASHEKARAN & PRASHANT REDDY, CREATE, CoPy, DISRUPT: INDIA’S
INTELLECTUAL PROPERTY DILEMMAS 38 (2017).

60 See, e.g., Shubha Ghosh, Globalization, Patents, and Traditional Knowledge, 17 CoLuM. J. AsiaN L.
74 (2004).

61 CHANDRASHEKARAN & REDDY, supra note 59.

62 KAUSHIK SUNDER RAJAN, PHARMOCRACY: VALUE, PoLriTics, AND KNOWLEDGE IN GLOBAL
B1OMEDICINE (2017).

63 ROSEMARY COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES: AUTHORSHIP,
APPROPRIATION, AND THE LAw (1998).
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making race visible and centring racialized subjects, while also working through
issues of structural inequality and political economy.

Critical Race IP makes meta-methodological moves that are analogous to those
that CRT made. The books we chose embrace Critical Intellectual Property’s ani-
mating themes to reveal bits and pieces of the racial substructures that anchor
intellectual property, while primarily attending to structural inequality and polit-
ical economy. ‘Where is race in law and political economy?” Angela Harris asks.®*
Answering that question requires that we ‘trace the work of legal institutions, prin-
ciples, and structures in simultaneously establishing and securing the “treadmill”
of industrial capitalism’ and the “racial contract” on which the treadmill depends’®
Critical Race IP must fill in the interstitial gaps that scholarship such as Create,
Copy, Disrupt and Pharmocracy make visible by asking questions and telling stories
about the intersections of race and coloniality with existing power structures. Built
into the histories and institutions that shape inequity under capitalism are more
racial and colonial stories that need telling.

As colleagues of the late Shamnad Basheer,%® Reddy, and Chandrashekaran, the
authors of Create, Copy, Disrupt, carry out Spicy IP-style legal analysis of the evolu-
tion of India’s intellectual property systems®” through the post-colonial period, the
rise of harmonized intellectual property, and contemporary access to knowledge
struggles. The book primarily employs doctrinal analysis and legal history as meth-
odologies. Yet it also unavoidably tells a cultural history about the development and
economic progress of a post-colonial nation through its historical evolution, which
includes articulating a position for the Global South with respect to intellectual
property, e.g. embracing harmonization with caveats, and asserting global leader-
ship in imagining alternatives to the Global North's restrictive knowledge owner-
ship practices. At the forefront of the argument that Reddy and Chandrashekaran
make are India’s resistance to the Berne Convention, the anti-evergreening ethic
of Indian patent law in Novartis v. Union of India and Ors (2013), and the recent
Delhi University copyshop case. Through familiar legal doctrinal methods laced
with histories of the Indian nation, Reddy and Chandrashekaran suggest consider-
ation of India in a new light.

One of the great strengths of the book that Reddy and Chandrashekaran have
written is that it epistemologically grounds India in an ethics other than that of the
US or the WTO. By telling a story in which India is heroic, albeit sometimes imper-
tectly, Create, Copy, Disrupt pushes the reader to embrace a subjectivity grounded
in Asianess. This reversal of power acts in the same way that Bell’s attentiveness to

4 Angela Harris, Where Is Race in Law and Political Economy, Law & PoL. ECON. (30 November 2017).

6 Id.

6 Seemantani Sharma, Book Review of Create, Copy, Disrupt: India's Intellectual Property Dilemmas,
J. INTELL. PROP. L. & PRAC. 2, 1. 4 (2017) (accompanying text, noting that the Spicy IP blog was founded
by Basheer and the authors of Create, Copy, Disrupt were regular contributors).

7 Id.
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the ‘faces at the bottom of the well’ does.®® The Global South is no longer cast as
a vast, ashistoric, chaotic, and Orientalized space ‘out there’ but a reasoned and
principled actor, with a past and future grounded in advocacy for its people. Even
without focusing specifically on race, Reddy and Chandrashekaran unavoidably
centre racial and national identity. However, the contours and stories of race and
coloniality do not take centre stage. The audience is not, for instance, privy to the
ways that each of the case studies implicate racial formation or interface with ra-
cial projects. Nor is the reader explicitly introduced to the implications of India’s
political positions for other places in the Global South, in Asia, Africa, and the
Middle East. Here, Critical Race IP, by bringing race and coloniality centric ana-
lysis into the picture, can help to deepen knowledge of the racial and colonial im-
plications of the moments that Reddy and Chandrashekaran study. The authors’
methodological choices accomplish many of the goals that Sorlorzano and Yosso
lay out, including attending to questions of class, interrogating issues of power em-
bedded in Western law, centring histories of India in tangible and accessible ways,
and drawing upon interdisciplinary thought, here culturally informed . But they
also create critical space for inquiries that centre outside experiences of race and
gender, drawing upon standpoint epistemologies.

Sunder Rajans Pharmocracy is an impressively detailed ethnographic study of
the pharmaceutical industry in India, crafted over years of fieldwork in Indian
legal and cultural spaces. “Pharmocracy” is the term he uses to describe ‘the global
regime of hegemony of the multinational pharmaceutical industry,% and under-
stand how capitalism has monetized and colonized values around human health.
Pharmaceutical patents are one battleground for control over who decides which
humans should be deemed valuable and in what ways.”® Pharmocracy covers two
case studies in detail: a disastrous Gardisil study that devalued the lives of poor
women of colour and the battle over the validity of Novartis’ Gleevec patent.
Through these two case studies and the interviews and institutional archival re-
search that anchor them, the reader learns that the definitions of public health and
intellectual property are not fixed but contested, through ethical commitments,
political economy, and institutional choices.

Sunder Rajan’s Pharmocracy does not centre race or coloniality as explicit ana-
lytics. Instead, in the terms Sorlorzano and Yosso lay out, it conducts intersectional
analyses of power, specifically national identity, class, and gender. Sunder Rajan
implicitly interrogates the racialization of global citizenship by speaking about
hierarchies within public health and neoliberal capitalism. Just under the surface
of his analysis are deeper questions about how Indianness came to be racialized

8 BELL, supra note 11.

6 KAUSHIK SUNDER RAJAN, PHARMOCRACY: VALUE, PoLriTics, AND KNOWLEDGE IN GLOBAL
BioMEDICINE (2017).

70 Id.
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and how such racialization functions.”! Indeed, India is, perhaps, the quintessen-
tial example of the colonial subject that Homi Bhabha would argue almost but
not quite proves their humanity.”> But Sunder Rajan challenges central charac-
teristics of power, including the right to define terms in patent law, and engages
in a grounded and policy-centred analysis, including India’s pushback against
intellectual property harmonization in ways that call for deeper attention to the
commodification and instrumentalization of race. He also turns to interdiscip-
linary frameworks, such as those offered by law, sociology, science and technology
studies, critical theory, and cultural studies, in order to understand how ‘value’ is
defined and co-opted in public health contexts, often through assumptions about
disposability. Sunder Rajan engages a critical project that focuses on the devalu-
ation of marginalized identities in the Global South and the politics of recognition
through which nation-states resist being rendered valueless under capitalism. Yet
there good reasons to further investigate how race and coloniality implicate these
values as well. For instance, intersectional feminist methodologies might centre
the experiences of those women in the Gardisil study while racial capitalist meth-
odologies might reveal how Novartis implicates racial and colonial power. Sunder
Rajan’s book aids in creating intellectual space for such studies. Together, these two
books illustrate that while existing scholarship attends to important issues of in-
equity under capitalism, there are questions of race and coloniality that remain to
be explored, in explicit ways that draw on Critical Race IP.

IV. Conclusion

In this chapter, we outline an expansive, globally oriented Critical Race IP meth-
odology. We utilize the example of recent treatment of India’s intellectual prop-
erty positions to demonstrate the rich potential offered by CRT methodologies.
Create, Copy, Disrupt and Pharmocracy demonstrate how a transnational Critical
Race IP can evolve, through layers of analysis of power, political economy, race,
and coloniality. The methodological project of Critical Race IP is to locate the ra-
cial and colonial pressure points in intellectual property law and interrogate them,
in order to reimagine them. CRT approaches have the potential to contribute to
intellectual property scholarship by aiding in resisting the dominant framework of
law and economics and supporting the evolving work on the relationship of mar-
ginalized persons vis-a-vis intellectual property regimes currently structured pri-
marily by Western understandings of knowledge production.

71 Neil Gotanda, Comparative Racialization: Racial Profiling and the Case of Wen Ho Lee, 47 UCLA L.
REV. 1689 (2000).

72 Homi Bhabha, Of Mimicry and Man: The Ambivalence of Colonial Discourse, in TENSIONS
oF EMPIRE: COLONIAL CULTURE IN A BoURGEOIS WORLD (Frederick Cooper & Ann Laura Stoler
eds., 1997).
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in the state of Idaho prohibited the use of state funding for student “social justice” activities
of any kind at public universities and threatened to withhold funding earmarked for “social
justice programming and critical race theory.” Lawmakers in Arkansas, Oklahoma, and Utah
are following suit.

The exact targets of critical race theory’s critics vary
wildly, but it is obvious that most critics simply do not
know what they are talking about.

Similar attacks are afoot abroad. In Britain a government minister declared in October that
the government was “unequivocally against” the concept, even though records show that the
phrase “critical race theory” had never once been uttered in the House of Commons before
that time. And a British government “Race Report,” commissioned by Boris Johnson in the

wake of last year’s Black Lives Matter protests, was just released amidst considerable
controversy for its reductive definition of racial discrimination as nothing but the explicit
invocation of skin color. For the French, criticism of a “decolonial” turn in the academy is
being invoked to do the sort of political silencing that CRT has been advanced to do by
conservatives in the United States and Britain. (Never mind that decolonialization—as a
term, a politics, and a field of study—was around well before CRT.) President Emmanuel
Macron and his ministers have castigated the importation of “certain social science

theories” from “American universities” for leading to “the ethnicization of the social
question,” and prominent intellectuals have denounced discussions of race. Philosopher
Pierre-André Taguieff, whose earlier work tracked the history of anti-Semitism, indicts
contemporary anti-racist critics of the French state as guilty of “anti-white racism.” An
assistant attorney general in Australia insisted an anti-racism program should not be
funded because “taxpayer funds” were being used “to promote critical race theory.”

The attacks have also made their way to my office doorstep, probably due to my

small contribution to the body of scholarship to which “critical race theory” actually refers—
scholarship that first emerged several decades ago, not in the last few years, as a critical
response to what was then known as “critical legal studies.” When I picked up my mail a few
weeks ago, I found a thick hand-addressed envelope with no return address; the contents
included an eight-page-long screed denouncing CRT as “hateful fraud.” The documents are
copies of resources prepared by the Chinese American Citizens Alliance Greater New York
(CACAGNY), which filed an amicus brief in the failed Supreme Court case challenging

what the group characterized as discrimination by Harvard University against Asian
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American applicants. The materials echo essays sponsored by the Heritage Foundation,
which calls CRT “the new intolerance” and “the rejection of the underpinnings of Western
civilization.” The materials suggest a more coordinated campaign than many seem to have
realized; I am surely not the only one who received this package.

What do all these attacks add up to? The exact targets of CRT’s critics vary wildly, but it is
obvious that most critics simply do not know what they are talking about. Instead, CRT
functions for the right today primarily as an empty signifier for any talk of race and racism at

2 < 2 <«

all, a catch-all specter lumping together “multiculturalism,” “wokeism,” “anti-racism,” and
“identity politics”—or indeed any suggestion that racial inequities in the United States are
anything but fair outcomes, the result of choices made by equally positioned individuals in a
free society. They are simply against any talk, discussion, mention, analysis, or intimation of
race—except to say we shouldn’t talk about it.
/‘:/
Among CRT’s critics little distinction is drawn, in particular, between the academic
disciplines of critical race theory and critical race studies. Critical race theory refers to a body
of legal scholarship developed in the 1970s and ’80s, largely out of Harvard Law School, by
the likes of Derrick Bell, Kimberlé Crenshaw, Patricia Williams, Mari Matsuda, and Charles
Lawrence, III, among others. Though varied in their views, what unites the work of these
scholars is a shared sense of the importance of attending explicitly to race in legal argument,
given the perpetuation of racial and other hierarchies through the structure of colorblind law
instituted after the Civil Rights Act of 1965. The framework has since been taken up,
expanded, and applied more generally to social discourse and practice. As a jurisprudential
and social theory it is open to critique and revision, even rejection with compelling

counterargument—all notably absent from the current attacks.

CRT functions for the right today primarily as a catch-all
specter lumping together “multiculturalism,” “wokeism,”
“anti-racism,” and “identity politics”—or indeed any
suggestion that racial inequities in the United States are
anything but fair outcomes.

Critical race studies, by contrast, encompass a broader, more loosely affiliated array of
academic work. Some far more compelling than others, these accounts have been talggn up,
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debated, and indeed sometimes dismissed in the expansive analysis of race and racism in and
beyond the academy today. Very little holds all of these accounts together beyond taking race
and racism as objects of analysis. Two radically divergent books, for example—Isabel
Wilkerson’s latest bestseller, Caste, and Oliver Cromwell Cox’s classic, Caste, Class, and
Race (1948)—share little in common, though both would be recognized as works in critical
race studies.

In conservative accounts, the two authors most commonly cited as CRT’s principal exemplars
are Ibram X. Kendi, who trained not in law but in African American Studies (he is CRT’s
“New Age guru,” according to the Heritage Foundation), and Robin DiAngelo, a professor of
education. Neither is a critical race theorist in the traditional legal sense, and Kendi’s
popularizing of some work on race shares little with DiAngelo’s reductive account of what she
calls “white fragility.” Other screeds also dismiss philosophers Angela Davis and Achille
Mbembe as “scholar-activists” (as if there is something damning about the title). Of course,
there is no evidence anywhere of either ever claiming anything resembling that “everyone
and everything White is complicit” in racial oppression, or that “all unequal outcomes by race
. .. is the result of racial oppression,” as the CACAGNY documents put it.

According to the CACAGNY screed, CRT claims that “you are only your race” and that “by
your race alone you will be judged.” The theory of intersectionality—first elaborated by
Crenshaw—Dbelies the point, of course, arguing that race operates along with other key
determinants of social positioning such as class, gender, disability, and so on. Nor do I know
of any serious CRT scholar who would endorse the CACAGNY qualification that, in
intersection “with other victimization categories” like gender, “race is always primary.” The
point of intersectional analysis is that conditions and context dictate what the primary and
exacerbating determinants of inequality and victimization are in specific circumstances.
Indeed, one of Crenshaw’s seminal contributions to CRT scholarship specifically
criticized the limitations of a “single-axis framework,” including those that focus on race to
the exclusion of a supplementary “analysis of sexism.”

Another measure of the ideological dishonesty can be found in the cheapness of these
screeds’ intellectual genealogies. According to CACAGNY, CRT simply substitutes “race
struggle” for “class struggle” in the work of “such hate promoters as Marx, Lenin, Gramsci,
Schmitt, Marcuse, Foucault, and Freire.” Apparently critics cannot be bothered to imagine
sources other than white men. For them there was no Frederick Douglass, no W. E. B. Du
Bois, no Zora Neale Hurston, Fannie Lou Hamer, or Frantz Fanon, no Aimé Césaire, Alain
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Locke, or Charles Hamilton Houston, no Stokely Carmichael, Charles Hamilton, or Audre
Lorde—and on and on. Their list of progenitors is instead plainly meant to conjure “neo-
Marxist” bogeymen, the association with Marxism or socialism the surefire means to
parodic conservative dismissal. Needless to say, I have not seen any mention, let alone
analysis, of the substantive body of literature on racial capitalism and racial neoliberalism.

The conservative attacks weaponize colorblindness in an
effort to neoliberalize racism—to reduce it to a matter of
personal beliefs, rather than structural injustice.

A small circle of conservative outlets appears to be responsible for the bulk of the messaging.
One of them is City Journal, a voice of the Manhattan Institute long committed to

defending and defining the conservative and anti-anti-racist values of the day. The Heritage
Foundation, decades-long coordinator of attacks on progressive critical thought, provides the
cement, insisting that CRT “seeks to undermine the foundations of American society”—
implicitly admitting the racism at the country’s basis. The groups Campus Reform and
Turning Point USA weaponize these criticisms to spy on faculty and students across the
country they take to be too liberal for the national good. Freedom of expression is cancelled
for all but those shouting their agreement with them. National Review gets in on the act by
publishing a dismissive review of what they take to be the founding texts of whiteness
studies—three decades after those texts were published. These are contemporary extensions
of the practices conducted by David Horowitz’s Freedom Center over the last couple of
decades; all that is new are the terms of indictment. The critics, NGOs and politicians alike,
are mobilizing the very tactics for which they excoriate CRT.

City Journal has published a growing number of articles attacking CRT, many by Rufo—a
visiting fellow at the Heritage Foundation and former director of the Center on Wealth and
Poverty at the Discovery Institute, best known for its unstinting advocacy of intelligent
design. Rufo pits a self-styled disenfranchised right against a supposedly out-of-control
government set to impose dogma on the unsuspecting:

critical race theory . . . is an almost entirely government-created and government-sponsored ideology,
developed in public and publicly-subsidized universities, formulated into policy by public bureaucracies,
and transmitted to children in the public school system. The critical race theorists and their enablers at
the New York Times and elsewhere want the right to enshrine their personal ideology as official state
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dogma. They prioritize the “freedom of the state” over the “freedom of the individual”—the prelude,
whether deliberate or accidental, to any totalitarian system.

The ideological dishonesty is almost too obvious. Bell, Crenshaw, and others would be
surprised to hear it was the government that created CRT. And the irony of the accusation of
individual freedoms being sacrificed to the state will not be lost on those noting the current
undertaking by these vigorous conservative efforts to impose its ideology on the state. The
truth is that the only high-level coordinated campaign attempting to “enshrine” a view of
CRT “as state dogma” is a dismissive one. It is the French president who has echoed Heritage
Foundation publications and webinars. It is the British prime minister who has authorized a
Race Report committed to downplaying racism in society along with the history and legacy of
slavery. And it is conservative state governors and politicians in the United States who are
acting to legislate bans.

The attacks on CRT and CRS often center examples of egregious “anti-racist” practices,
attributed usually to K—12 school classrooms or student groups on university campuses. As
with Rufo, decontextualized quotes and positions are often lifted from academic
publications; Dinesh D’Souza honed such practices to an art in the 1990s. While many, if not
all, of the targeted claims are peripheral to much of CRS and all but missing from CRT, critics
attribute their occurrence to the impact, influence, or implication of CRS commitments.

It is true that anti-racism today has been turned into
something of an industry. But an honest critique of CRT
would take issue with its actual assumptions, logic, and
conclusions.

It is true that anti-racism today has been turned into something of an industry. But “diversity

2 <« 2 <«

training,” “racial equity,” “systemic” and “institutional” racism, and indeed “anti-racism”
itself are not the inventions of CRT; all but diversity training predate it. Like “diversity” over
the past decade and “multiculturalism” before that, critical race theory is being made the bag
now carrying the load long critical of racism. The foolishness sometimes said and done in its
name—including some genuinely wince-worthy—is being used as a sledgehammer to bash
any effort to discuss and remedy racial injustice. Attempts to turn these into a manual,
largely by those looking to advance personal, professional, or pecuniary standing, are

doomed to ridicule, which in turn unleashes the conservative caricatures.
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Critics such as Thomas Sowell, taking CRT reductively to claim that racism alone
disadvantages Black people, counter that education is a major enabling factor in Black
advancement. On the face of it nothing objectionable there. But in blaming Black people for
lesser educational attainment, they pay no attention to deep, structurally produced inequities
in public school funding. They ignore historical lack of access translating into cross-
generational disadvantage. They sideline racially disproportionate class differences enabling
a greater proportion of wealthier white students to receive after school tutoring and not have
to work to put themselves through college. The conceptual narrowing of “racism” in the

British Race Report—limiting it to the beliefs of individuals—engages in the same sleight of
hand.

An honest critique of CRT would take issue with its actual assumptions, logic, and
conclusions, not blame it for policies, programs, and practices—or for that matter, attributed
premises and principles—it had no hand in formulating or implementing. “CRT,” a Heritage
webinar asserts, collapsing the good and the bad of CRS with CRT, is “leading to cancel
culture.” Not only politicians but political fundraising campaigns are using these explicit

terms to advance their cause. Controlling the narrative, rather than honest critical debate
about the sources and remedies of racial injustice, is defining the agenda.

4@,
/QI
/

What conclusions can we draw from these developments?

First, the coordinated conservative attack on CRT is largely meant to distract from the right’s
own paucity of ideas. The strategy is to create a straw house to set aflame in order to draw
attention away from not just its incapacity but its outright refusal to address issues of
cumulative, especially racial, injustice. In a perverse misuse of Martin Luther King, Jr.,
colorblindness remains the touchstone of clearly uninformed conservative talking points on
race. As critics such as Eduardo Bonilla-Silva, Patricia Williams, and myself,

among many others, have long pointed out, colorblindness—the individualizing response
to structural and systemic racial injustice par excellence—hides the underlying structural
differences historical inequalities reproduce.

The strategy is to create a straw house to set aflame in
order to draw attention away from the right’s outright

refusal to address cumulative, especially racial, injustice.
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Second, the conservative attack on CRT tries to rewrite history in its effort to neoliberalize
racism: to reduce it to a matter of personal beliefs and interpersonal prejudice. (Even in this
case, you will search in vain at The Federalist, National Review, Fox News, the Daily Caller,
and Breitbart News for coverage of a recent story in which a group of white high school
students “auctioned” their Black peers on Snapchat.) On this view, the structures of society
bear no responsibility, only individuals. Racial inequities today are at worst the unfortunate
side effect of a robust commitment to individual freedom, not the living legacy of centuries of
racialized systems. The British Race Report shares with the 1776 Project this project of
historical erasure. The problem is not the actual histories of slavery, racial subjugation,

segregation, and inequity but, as historian David Olusoga observes, how those histories are
represented, taught, and mobilized for contemporary ideological purposes. Hence the attack
on work spelling out the historically produced social conditions establishing ongoing racist
systems—especially the New York Times’s 1619 Project, which is explicitly dismissed as the
product of CRT thinking.

Third, race has always been an attractive issue for conservatives to mobilize around. They
know all too well how to use it to stoke white resentment while distracting from the
depredations of conservative policies for all but the wealthy. Conservatives see their
worldview under threat of being eroded; Tucker Carlson now openly alludes to the white

nationalist “replacement” conspiracy theory, the fear of white people being diminished and
displaced by Blacks, Latinos, and immigrants. “Whiteness,” James Baldwin wrote, is “a
metaphor for power.” At a time when the power, privileges, and indeed numbers of the GOP
base are under pressure, the conservative assault on CRT is only the latest effort to maintain
white domination—economically, politically, and legally.

Pz
/0:/

There is no simple toolkit for the critical analysis of racism. Pointers and rules of thumb may
help, but they are not and never will be a substitute for mass popular organizing to create a
more just world.

CRT and more nuanced work in CRS offer an invaluable resource for this work. They take

seriously what the conservative attack too readily looks away from. They try to account for

what it is in our culture, in the social infrastructure and institutional shaping and the order

to which they give rise, that reproduces the undeniable inequality, the lived violence and

trauma, that people of color experience in the United States and Europe, however variously.
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CRT Under Attack

Opposition to CRT is now in the media more than ever, mirroring the 1925 Scopes Trial.
Fox’s Sam Dorman recently reported that a “Virginia teacher says critical race theory has
damaged [her] community as frustrated parents demand changes.”

https://www.foxnews.com/us/loudoun-county-critical-race-theory-divided. More alarmingly, on

April 29, 2021, former Vice President Mike Pence tweeted, in part, “We will reject Critical Race
Theory in our schools and public institutions, and we will CANCEL Cancel Culture wherever it
arises!” https://twitter.com/Mike Pence/status/1387945224723439619. However, this rhetoric

does not just exist on social media. Rather, angry white legislators, supported by fragile, white
parents who misunderstand CRT, seek to ban CRT in the education system. In his recent article,
Raymund Ankrum makes the case for CRT and its principles in education, arguing that the
movement against CRT is, in itself, racism dressed in a different form and hypocritical. Glaring
disparities in the American education system evidence this hypocrisy. Continuing to whitewash
history only further oppresses the Black community, especially if it is done just to keep White

people comfortable. https://educationpost.org/since-critical-race-theory-is-being-called-

indoctrination-lets-go-there/. Sadly, though, the backlash is also based on misinformation and a

misunderstanding of what CRT means.

Various jurisdictions are seeing a rise in cases alleging that the use of CRT in school and
government is inappropriate. https://www.thecentersquare.com/national/op-ed-critical-race-
theory-is-about-to-face-its-day-s-in-court/article_9dcefal0-a76c-11eb-bf9f-27e0e238e56d.html.

Christopher Rufo is a fixture for those opposed to CRT. Credited as the inspiration for EO 13950
after appearing on Tucker Carlson’s program, Rufo created a legal coalition with the sole
purpose of fighting CRT in the courts.
https://twitter.com/realchrisrufo/status/1352033792458776578/photo/1. Carlson has called CRT
“anti-American” and “anti-the-gospel-of-Jesus-Christ,” while threatening to “white shame” those

who do not oppose CRT. https://news.yahoo.com/fox-news-tries-convince-viewers-
113000996.html?guccounter=1&guce_referrer=aHROcHMG6Ly93d3cuZ29vZ2xIL mNvbhS8&guc
e_referrer_sig=AQAAADI5Pj2eM_YA5Hi_DA4S4yG-
tFYhWtlwXaa261fFNgebKLaPCitmAhOyvL CGHNTDSODMb5af5e2jvcPBx_GZnUw6PslcseTIZ
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klpBUalO2YeurNt7Jpa2BDtFDfyUNKHJIxm y7013gpxCRFM-n4627Ar7tdtiPOM7-
Lj01xbTEaigK.

Currently being litigated in California, plaintiffs filed a class action lawsuit alleging that

their work-related emails were rooted in CRT and violate federal civil rights laws, including, 42
U.S.C. 881981, 1983, 1985 and the California Constitution, Article I, § 31, “which prohibits
discrimination, or the endowment of preferential treatment based on race by state government.”
(https://staticl.squarespace.com/static/5ac03el4ec4eb74c10016931/t/5fa02b0c4ddbcf7db99555e
7/1604332300428/CNRA+class+action+complaint.pdf). Complainants also allege that use of

CRT violates the California Taxpayer statute, California Code of Civil Procedure § 526a, “which
allows lawsuits to stop the government from wasting tax resources on policies and laws that are
unlawful.” On April 16, 2021, Defendants filed a Motion to Strike the complaint for attacking
protected speech and having a chilling effect on speech. The Motion also asserts that the
plaintiffs have not identified a discriminatory employment action, such as termination or
discipline, in relation to the series. This case is still pending before the Superior Court of Los
Angeles County.

Another case in the Supreme Court of New York against the Department of Education
and its Chancellor alleges that mandatory implicit bias training focuses on Black children over
White children. https://nypost.com/2019/05/25/teachers-allegedly-told-to-treat-black-students-as-

victims-punish-whites/. Plaintiffs also allege that they were unjustly demoted so their positions

could be filled by *“non-Caucasian” appointees and that this was both a race-based and gender-

based decision. This case is also pending.
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Executive Order 13950 (/executive-order/13950) of September 22, 2020

Combating Race and Sex Stereotyping

By the authority vested in me as President by the Constitution and the laws of the United States of America,
including the Federal Property and Administrative Services Act, 40 U.S.C. 101
(https://www.govinfo.gov/link/uscode/40/101?type=usc&year=mostrecent&link-type=html) et seq., and in
order to promote economy and efficiency in Federal contracting, to promote unity in the Federal workforce,
and to combat offensive and anti-American race and sex stereotyping and scapegoating, it is hereby ordered

as follows:

Section 1. Purpose. From the battlefield of Gettysburg to the bus boycott in Montgomery and the Selma-to-
Montgomery marches, heroic Americans have valiantly risked their lives to ensure that their children would
grow up in a Nation living out its creed, expressed in the Declaration of Independence: “We hold these truths
to be self-evident, that all men are created equal.” It was this belief in the inherent equality of every
individual that inspired the Founding generation to risk their lives, their fortunes, and their sacred honor to
establish a new Nation, unique among the countries of the world. President Abraham Lincoln understood
that this belief is “the electric cord” that “links the hearts of patriotic and liberty-loving” people, no matter
their race or country of origin. It is the belief that inspired the heroic black soldiers of the 54th Massachusetts
Infantry Regiment to defend that same Union at great cost in the Civil War. And it is what inspired Dr.
Martin Luther King, Jr., to dream that his children would one day “not be judged by the color of their skin
but by the content of their character.”

Thanks to the courage and sacrifice of our forebears, America has made significant progress toward
realization of our national creed, particularly in the 57 years since Dr. King shared his dream with the

country.

Today, however, many people are pushing a different vision of America that is grounded in hierarchies based
on collective social and political identities rather than in the inherent and equal dignity of every person as an
individual. This ideology is rooted in the pernicious and false belief that America is an irredeemably racist
and sexist country; that some people, simply on account of their race or sex, are oppressors; and that racial

and sexual identities are more important than our common status as human beings and Americans.

This destructive ideology is grounded in misrepresentations of our country's history and its role in the world.
Although presented as new and revolutionary, they resurrect the discredited notions of the nineteenth
century's apologists for slavery who, like President Lincoln's rival Stephen A. Douglas, maintained that our
government “was made on the white basis” “by white men, for the benefit of white men.” Our Founding
documents rejected these racialized views of America, which were soundly defeated on the blood-stained
battlefields of the Civil War. Yet they are now being repackaged and sold as cutting-edge insights. They are
designed to divide us and to prevent us from uniting as one people in pursuit of one common destiny for our

great country.
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Unfortunately, this malign ideology is now migrating from the fringes of American society and threatens to

infect core institutions of our country. Instructors and materials teaching that men and members of certain

races, as well as our most venerable institutions, are inherently sexist and racist are appearing in workplace

diversity trainings across the country, even in [ components of the Federal Government and among Federal [ Start Printed
. Page 60684
contractors. For example, the Department of the Treasury recently held a seminar that promoted arguments

that “virtually all White people, regardless of how ‘woke' they are, contribute to racism,” and that instructed
small group leaders to encourage employees to avoid “narratives” that Americans should “be more color-

blind” or “let people's skills and personalities be what differentiates them.”

Training materials from Argonne National Laboratories, a Federal entity, stated that racism “is interwoven
into every fabric of America” and described statements like “color blindness” and the “meritocracy” as

“actions of bias.”

Materials from Sandia National Laboratories, also a Federal entity, for non-minority males stated that an
emphasis on “rationality over emotionality” was a characteristic of “white male[s],” and asked those present

to “acknowledge” their “privilege” to each other.

A Smithsonian Institution museum graphic recently claimed that concepts like “[o]bjective, rational linear
thinking,” “[h]ard work” being “the key to success,” the “nuclear family,” and belief in a single god are not
values that unite Americans of all races but are instead “aspects and assumptions of whiteness.” The museum
also stated that “[f]acing your whiteness is hard and can result in feelings of guilt, sadness, confusion,

defensiveness, or fear.”

All of this is contrary to the fundamental premises underpinning our Republic: that all individuals are
created equal and should be allowed an equal opportunity under the law to pursue happiness and prosper

based on individual merit.

Executive departments and agencies (agencies), our Uniformed Services, Federal contractors, and Federal
grant recipients should, of course, continue to foster environments devoid of hostility grounded in race, sex,
and other federally protected characteristics. Training employees to create an inclusive workplace is
appropriate and beneficial. The Federal Government is, and must always be, committed to the fair and equal

treatment of all individuals before the law.

But training like that discussed above perpetuates racial stereotypes and division and can use subtle coercive
pressure to ensure conformity of viewpoint. Such ideas may be fashionable in the academy, but they have no
place in programs and activities supported by Federal taxpayer dollars. Research also suggests that blame-

focused diversity training reinforces biases and decreases opportunities for minorities.

Our Federal civil service system is based on merit principles. These principles, codified at 5 U.S.C. 2301
(https://www.govinfo.gov/link/uscode/5/2301?type=usc&year=mostrecent&link-type=html), call for all
employees to “receive fair and equitable treatment in all aspects of personnel management without regard
to” race or sex “and with proper regard for their . . . constitutional rights.” Instructing Federal employees that
treating individuals on the basis of individual merit is racist or sexist directly undermines our Merit System
Principles and impairs the efficiency of the Federal service. Similarly, our Uniformed Services should not
teach our heroic men and women in uniform the lie that the country for which they are willing to die is
fundamentally racist. Such teachings could directly threaten the cohesion and effectiveness of our Uniformed

Services.
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Such activities also promote division and inefficiency when carried out by Federal contractors. The Federal
Government has long prohibited Federal contractors from engaging in race or sex discrimination and
required contractors to take affirmative action to ensure that such discrimination does not occur. The
participation of contractors' employees in training that promotes race or sex stereotyping or scapegoating
similarly undermines efficiency in Federal contracting. Such requirements promote divisiveness in the
workplace and distract from the pursuit of excellence and collaborative achievements in public

administration. [ [ Start Printed
Page 60685

Therefore, it shall be the policy of the United States not to promote race or sex stereotyping or scapegoating
in the Federal workforce or in the Uniformed Services, and not to allow grant funds to be used for these

purposes. In addition, Federal contractors will not be permitted to inculcate such views in their employees.

Sec. 2. Definitions. For the purposes of this order, the phrase:

(a) “Divisive concepts” means the concepts that (1) one race or sex is inherently superior to another race or
sex; (2) the United States is fundamentally racist or sexist; (3) an individual, by virtue of his or her race or
sex, is inherently racist, sexist, or oppressive, whether consciously or unconsciously; (4) an individual should
be discriminated against or receive adverse treatment solely or partly because of his or her race or sex; (5)
members of one race or sex cannot and should not attempt to treat others without respect to race or sex; (6)
an individual's moral character is necessarily determined by his or her race or sex; (77) an individual, by virtue
of his or her race or sex, bears responsibility for actions committed in the past by other members of the same
race or sex; (8) any individual should feel discomfort, guilt, anguish, or any other form of psychological
distress on account of his or her race or sex; or (9) meritocracy or traits such as a hard work ethic are racist
or sexist, or were created by a particular race to oppress another race. The term “divisive concepts” also

includes any other form of race or sex stereotyping or any other form of race or sex scapegoating.

(b) “Race or sex stereotyping” means ascribing character traits, values, moral and ethical codes, privileges,

status, or beliefs to a race or sex, or to an individual because of his or her race or sex.

(c) “Race or sex scapegoating” means assigning fault, blame, or bias to a race or sex, or to members of a race
or sex because of their race or sex. It similarly encompasses any claim that, consciously or unconsciously, and
by virtue of his or her race or sex, members of any race are inherently racist or are inherently inclined to

oppress others, or that members of a sex are inherently sexist or inclined to oppress others.

(d) “Senior political appointee” means an individual appointed by the President, or a non-career member of

the Senior Executive Service (or agency-equivalent system).

Sec. 3. Requirements for the United States Uniformed Services. The United States Uniformed Services,
including the United States Armed Forces, shall not teach, instruct, or train any member of the United States
Uniformed Services, whether serving on active duty, serving on reserve duty, attending a military service
academy, or attending courses conducted by a military department pursuant to a Reserve Officer Corps
Training program, to believe any of the divisive concepts set forth in section 2(a) of this order. No member of
the United States Uniformed Services shall face any penalty or discrimination on account of his or her refusal

to support, believe, endorse, embrace, confess, act upon, or otherwise assent to these concepts.

Sec. 4. Requirements for Government Contractors. (a) Except in contracts exempted in the manner
provided by section 204 of Executive Order 11246 of September 24, 1965 (Equal Employment Opportunity),

as amended, all Government contracting agencies shall include in every Government contract hereafter
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entered into the following provisions:

“During the performance of this contract, the contractor agrees as follows:

1. The contractor shall not use any workplace training that inculcates in its employees any form of race or sex

stereotyping or any form of race or sex scapegoating, including the concepts that (a) one race or sex is

inherently superior to another race or sex; (b) an individual, by virtue of his or her race or sex, is inherently

racist, sexist, or oppressive, whether consciously or unconsciously; (¢) an individual should be discriminated

against or receive adverse treatment solely or partly because of his or her race or sex; (d) members of one

race or sex cannot and should not attempt [ to treat others without respect to race or sex; (e) an individual's [ Start Printed
moral character is necessarily determined by his or her race or sex; (f) an individual, by virtue of his or her Page 60686
race or sex, bears responsibility for actions committed in the past by other members of the same race or sex;
(g) any individual should feel discomfort, guilt, anguish, or any other form of psychological distress on
account of his or her race or sex; or (h) meritocracy or traits such as a hard work ethic are racist or sexist, or
were created by a particular race to oppress another race. The term “race or sex stereotyping” means
ascribing character traits, values, moral and ethical codes, privileges, status, or beliefs to a race or sex, or to
an individual because of his or her race or sex, and the term “race or sex scapegoating” means assigning fault,

blame, or bias to a race or sex, or to members of a race or sex because of their race or sex.

2. The contractor will send to each labor union or representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a notice, to be provided by the agency contracting
officer, advising the labor union or workers' representative of the contractor's commitments under the
Executive Order of September 22, 2020, entitled Combating Race and Sex Stereotyping, and shall post copies

of the notice in conspicuous places available to employees and applicants for employment.

3. In the event of the contractor's noncompliance with the requirements of paragraphs (1), (2), and (4), or
with any rules, regulations, or orders that may be promulgated in accordance with the Executive Order of
September 22, 2020, this contract may be canceled, terminated, or suspended in whole or in part and the
contractor may be declared ineligible for further Government contracts in accordance with procedures
authorized in Executive Order 11246, and such other sanctions may be imposed and remedies invoked as
provided by any rules, regulations, or orders the Secretary of Labor has issued or adopted pursuant to

Executive Order 11246, including subpart D of that order.

4. The contractor will include the provisions of paragraphs (1) through (4) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the Secretary of Labor, so that such provisions will
be binding upon each subcontractor or vendor. The contractor will take such action with respect to any
subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing such
provisions including sanctions for noncompliance: Provided, however, that in the event the contractor
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such
direction, the contractor may request the United States to enter into such litigation to protect the interests of

the United States.”

(b) The Department of Labor is directed, through the Office of Federal Contract Compliance Programs
(OFCCP), to establish a hotline and investigate complaints received under both this order as well as
Executive Order 11246 alleging that a Federal contractor is utilizing such training programs in violation of
the contractor's obligations under those orders. The Department shall take appropriate enforcement action

and provide remedial relief, as appropriate.
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(c) Within 30 days of the date of this order, the Director of OFCCP shall publish in the Federal Register a
request for information seeking information from Federal contractors, Federal subcontractors, and
employees of Federal contractors and subcontractors regarding the training, workshops, or similar
programming provided to employees. The request for information should request copies of any training,
workshop, or similar programing having to do with diversity and inclusion as well as information about the

duration, frequency, and expense of such activities.

Sec. 5. Requirements for Federal Grants. The heads of all agencies shall review their respective grant

programs and identify programs for which the agency may, as a condition of receiving such a grant, require

the recipient to certify that it will not use Federal funds to promote the concepts that [ (a) one race or sex is [} Start Printed
inherently superior to another race or sex; (b) an individual, by virtue of his or her race or sex, is inherently Page 60687
racist, sexist, or oppressive, whether consciously or unconsciously; (¢) an individual should be discriminated
against or receive adverse treatment solely or partly because of his or her race or sex; (d) members of one
race or sex cannot and should not attempt to treat others without respect to race or sex; (e) an individual's
moral character is necessarily determined by his or her race or sex; (f) an individual, by virtue of his or her
race or sex, bears responsibility for actions committed in the past by other members of the same race or sex;
(g) any individual should feel discomfort, guilt, anguish, or any other form of psychological distress on
account of his or her race or sex; or (h) meritocracy or traits such as a hard work ethic are racist or sexist, or
were created by a particular race to oppress another race. Within 60 days of the date of this order, the heads
of agencies shall each submit a report to the Director of the Office of Management and Budget (OMB) that

lists all grant programs so identified.

Sec. 6. Requirements for Agencies. (a) The fair and equal treatment of individuals is an inviolable principle
that must be maintained in the Federal workplace. Agencies should continue all training that will foster a

workplace that is respectful of all employees. Accordingly:

(i) The head of each agency shall use his or her authority under 5 U.S.C. 301
(https://www.govinfo.gov/link/uscode/5/301?type=usc&year=mostrecent&link-type=html), 302, and
4103 to ensure that the agency, agency employees while on duty status, and any contractors hired by the
agency to provide training, workshops, forums, or similar programming (for purposes of this section,
“training”) to agency employees do not teach, advocate, act upon, or promote in any training to agency
employees any of the divisive concepts listed in section 2(a) of this order. Agencies may consult with the
Office of Personnel Management (OPM), pursuant to 5 U.S.C. 4116
(https://www.govinfo.gov/link/uscode/5/4116?type=usc&year=mostrecent&link-type=html), in

carrying out this provision; and

(ii) Agency diversity and inclusion efforts shall, first and foremost, encourage agency employees not to

judge each other by their color, race, ethnicity, sex, or any other characteristic protected by Federal law.

(b) The Director of OPM shall propose regulations providing that agency officials with supervisory authority
over a supervisor or an employee with responsibility for promoting diversity and inclusion, if such supervisor
or employee either authorizes or approves training that promotes the divisive concepts set forth in section
2(a) of this order, shall take appropriate steps to pursue a performance-based adverse action proceeding

against such supervisor or employee under chapter 43 or 75 of title 5, United States Code.

(c) Each agency head shall:
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(i) issue an order incorporating the requirements of this order into agency operations, including by

making compliance with this order a provision in all agency contracts for diversity training;

(ii) request that the agency inspector general thoroughly review and assess by the end of the calendar
year, and not less than annually thereafter, agency compliance with the requirements of this order in the

form of a report submitted to OMB; and

(iii) assign at least one senior political appointee responsibility for ensuring compliance with the

requirements of this order.

Sec. 7. OMB and OPM Review of Agency Training. (a) Consistent with OPM's authority under 5 U.S.C. 4115
(https://www.govinfo.gov/link/uscode/5/4115?type=usc&year=mostrecent&link-type=html)-4118, all
training programs for agency employees relating to diversity or inclusion shall, before being used, be

reviewed by OPM for compliance with the requirements of section 6 of this order.

(b) If a contractor provides a training for agency employees relating to diversity or inclusion that teaches,

advocates, or promotes the divisive concepts set forth in section 2(a) of this order, and such action is in

violation of the applicable contract, the agency that contracted for such training shall evaluate whether to

pursue debarment of that contractor, consistent with [) applicable law and regulations, and in consultation D) Start Printed

. . . Page 60688
with the Interagency Suspension and Debarment Committee. 9

(c) Within 9o days of the date of this order, each agency shall report to OMB all spending in Fiscal Year 2020
on Federal employee training programs relating to diversity or inclusion, whether conducted internally or by
contractors. Such report shall, in addition to providing aggregate totals, delineate awards to each individual

contractor.

(d) The Directors of OMB and OPM may jointly issue guidance and directives pertaining to agency

obligations under, and ensuring compliance with, this order.

Sec. 8. Title VII Guidance. The Attorney General should continue to assess the extent to which workplace
training that teaches the divisive concepts set forth in section 2(a) of this order may contribute to a hostile
work environment and give rise to potential liability under Title VII of the Civil Rights Act of 1964, 42 U.S.C.
2000 (https://www.govinfo.gov/link/uscode/42/2000?type=usc&year=mostrecent&link-type=html)e et
seq. If appropriate, the Attorney General and the Equal Employment Opportunity Commission shall issue
publicly available guidance to assist employers in better promoting diversity and inclusive workplaces

consistent with Title VII.

Sec. 9. Effective Date. This order is effective immediately, except that the requirements of section 4 of this

order shall apply to contracts entered into 60 days after the date of this order.

Sec. 10. General Provisions. (a) This order does not prevent agencies, the United States Uniformed Services,
or contractors from promoting racial, cultural, or ethnic diversity or inclusiveness, provided such efforts are

consistent with the requirements of this order.

(b) Nothing in this order shall be construed to prohibit discussing, as part of a larger course of academic
instruction, the divisive concepts listed in section 2(a) of this order in an objective manner and without

endorsement.
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(c) If any provision of this order, or the application of any provision to any person or circumstance, is held to
be invalid, the remainder of this order and the application of its provisions to any other persons or

circumstances shall not be affected thereby.
(d) Nothing in this order shall be construed to impair or otherwise affect:
(i) the authority granted by law to an executive department, agency, or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget relating to budgetary,

administrative, or legislative proposals.

(e) This order shall be implemented consistent with applicable law and subject to the availability of

appropriations.

0 [ Start Printed
Page 60689

(f) This order is not intended to, and does not, create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against the United States, its departments, agencies, or entities,

its officers, employees, or agents, or any other person.

(https://s3.amazonaws.com/images.federalregister.gov/Trump.EPS/original.png?

1485454275)

THE WHITE HOUSE, September 22, 2020. Filed 9-25-20; 8:45 am]
[FR Doc. 2020-21534 (/a/2020-21534)

Billing code 3295-Fo-P

PUBLISHED DOCUMENT
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BRIEFING ROOM

Executive Order On Advancing Racial Equity and Support
for Underserved Communities Through the Federal
Government

JANUARY 20, 2021 « PRESIDENTIAL ACTIONS

By the authority vested in me as President by the Constitution and the laws of the
United States of America, it is hereby ordered:

Section 1. Policy. Equal opportunity is the bedrock of American democracy, and our diversity
is one of our country’s greatest strengths. But for too many, the American Dream remains out
of reach. Entrenched disparities in our laws and public policies, and in our public and private
institutions, have often denied that equal opportunity to individuals and communities. Our
country faces converging economic, health, and climate crises that have exposed and
exacerbated inequities, while a historic movement for justice has highlighted the unbearable
human costs of systemic racism. Our Nation deserves an ambitious whole-of-government

equity agenda that matches the scale of the opportunities and challenges that we face.

It is therefore the policy of my Administration that the Federal Government should pursue a
comprehensive approach to advancing equity for all, including people of color and others who
have been historically underserved, marginalized, and adversely affected by persistent poverty
and inequality. Affirmatively advancing equity, civil rights, racial justice, and equal
opportunity is the responsibility of the whole of our Government. Because advancing equity
requires a systematic approach to embedding fairness in decision-making processes, executive
departments and agencies (agencies) must recognize and work to redress inequities in their

policies and programs that serve as barriers to equal opportunity.

By advancing equity across the Federal Government, we can create opportunities for the
improvement of communities that have been historically underserved, which benefits
everyone. For example, an analysis shows that closing racial gaps in wages, housing credit,
lending opportunities, and access to higher education would amount to an additional $5
trillion in gross domestic product in the American economy over the next 5 years. The Federal
Government’s goal in advancing equity is to provide everyone with the opportunity to reach

their full potential. Consistent with these aims, each agency must assess whether, and to what
47
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extent, its programs and policies perpetuate systemic barriers to opportunities and benefits for
people of color and other underserved groups. Such assessments will better equip agencies to

develop policies and programs that deliver resources and benefits equitably to all.

Sec. 2. Definitions. For purposes of this order: (a) The term “equity” means the consistent
and systematic fair, just, and impartial treatment of all individuals, including individuals who
belong to underserved communities that have been denied such treatment, such as Black,
Latino, and Indigenous and Native American persons, Asian Americans and Pacific Islanders
and other persons of color; members of religious minorities; lesbian, gay, bisexual, transgender,
and queer (LGBTQ+) persons; persons with disabilities; persons who live in rural areas; and

persons otherwise adversely affected by persistent poverty or inequality.

(b) The term “underserved communities” refers to populations sharing a particular
characteristic, as well as geographic communities, that have been systematically denied a full
opportunity to participate in aspects of economic, social, and civic life, as exemplified by the
list in the preceding definition of “equity.”

Sec. 3. Role of the Domestic Policy Council. The role of the White House Domestic Policy
Council (DPC) is to coordinate the formulation and implementation of my Administration’s
domestic policy objectives. Consistent with this role, the DPC will coordinate efforts to embed
equity principles, policies, and approaches across the Federal Government. This will include
efforts to remove systemic barriers to and provide equal access to opportunities and benefits,
identify communities the Federal Government has underserved, and develop policies designed
to advance equity for those communities. The DPC-led interagency process will ensure that
these efforts are made in coordination with the directors of the National Security Council and

the National Economic Council.

Sec. 4. Identifying Methods to Assess Equity. (a) The Director of the Office of Management
and Budget (OMB) shall, in partnership with the heads of agencies, study methods for
assessing whether agency policies and actions create or exacerbate barriers to full and equal
participation by all eligible individuals. The study should aim to identify the best methods,
consistent with applicable law, to assist agencies in assessing equity with respect to race,

ethnicity, religion, income, geography, gender identity, sexual orientation, and disability.

(b) As part of this study, the Director of OMB shall consider whether to recommend that

agencies employ pilot programs to test model assessment tools and assist agencies in doing so.

(¢) Within 6 months of the date of this order, the Director of OMB shall deliver a report to the
President describing the best practices identified by the study and, as appropriate,

recommending approaches to expand use of those methods across the Federal Government.
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Sec. 5. Conducting an Equity Assessment in Federal Agencies. The head of each agency, or
designee, shall, in consultation with the Director of OMB, select certain of the agency’s
programs and policies for a review that will assess whether underserved communities and
their members face systemic barriers in accessing benefits and opportunities available
pursuant to those policies and programs. The head of each agency, or designee, shall conduct
such review and within 200 days of the date of this order provide a report to the Assistant to

the President for Domestic Policy (APDP) reflecting findings on the following:

(a) Potential barriers that underserved communities and individuals may face to enrollment in

and access to benefits and services in Federal programs;

(b) Potential barriers that underserved communities and individuals may face in taking

advantage of agency procurement and contracting opportunities;

(c) Whether new policies, regulations, or guidance documents may be necessary to advance

equity in agency actions and programs; and

(d) The operational status and level of institutional resources available to offices or divisions
within the agency that are responsible for advancing civil rights or whose mandates

specifically include serving underrepresented or disadvantaged communities.

Sec. 6. Allocating Federal Resources to Advance Fairness and Opportunity. The Federal
Government should, consistent with applicable law, allocate resources to address the historic
failure to invest sufficiently, justly, and equally in underserved communities, as well as

individuals from those communities. To this end:

(a) The Director of OMB shall identify opportunities to promote equity in the budget that the

President submits to the Congress.

(b) The Director of OMB shall, in coordination with the heads of agencies, study strategies,
consistent with applicable law, for allocating Federal resources in a manner that increases
investment in underserved communities, as well as individuals from those communities. The
Director of OMB shall report the findings of this study to the President.

Sec. 7. Promoting Equitable Delivery of Government Benefits and Equitable
Opportunities. Government programs are designed to serve all eligible individuals. And
Government contracting and procurement opportunities should be available on an equal basis
to all eligible providers of goods and services. To meet these objectives and to enhance

compliance with existing civil rights laws:
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(a) Within 1 year of the date of this order, the head of each agency shall consult with the APDP
and the Director of OMB to produce a plan for addressing:

(i) any barriers to full and equal participation in programs identified pursuant to section 5(a)
of this order; and

(i) any barriers to full and equal participation in agency procurement and contracting

opportunities identified pursuant to section 5(b) of this order.

(b) The Administrator of the U.S. Digital Service, the United States Chief Technology Officer,
the Chief Information Officer of the United States, and the heads of other agencies, or their
designees, shall take necessary actions, consistent with applicable law, to support agencies in

developing such plans.

Sec. 8. Engagement with Members of Underserved Communities. In carrying out this
order, agencies shall consult with members of communities that have been historically
underrepresented in the Federal Government and underserved by, or subject to discrimination
in, Federal policies and programs. The head of each agency shall evaluate opportunities,
consistent with applicable law, to increase coordination, communication, and engagement

with community-based organizations and civil rights organizations.

Sec. 9. Establishing an Equitable Data Working Group. Many Federal datasets are not
disaggregated by race, ethnicity, gender, disability, income, veteran status, or other key
demographic variables. This lack of data has cascading effects and impedes efforts to measure
and advance equity. A first step to promoting equity in Government action is to gather the data

necessary to inform that effort.

(a) Establishment. There is hereby established an Interagency Working Group on Equitable
Data (Data Working Group).

(b) Membership.

(i) The Chief Statistician of the United States and the United States Chief Technology Officer
shall serve as Co-Chairs of the Data Working Group and coordinate its work. The Data
Working Group shall include representatives of agencies as determined by the Co-Chairs to be
necessary to complete the work of the Data Working Group, but at a minimum shall include

the following officials, or their designees:
(A) the Director of OMB;

(B) the Secretary of Commerce, through the Director of the U.S. Census Bureau;
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(C) the Chair of the Council of Economic Advisers;
(D) the Chief Information Officer of the United States;

(E) the Secretary of the Treasury, through the Assistant Secretary of the Treasury for Tax
Policy;

(F) the Chief Data Scientist of the United States; and
(G) the Administrator of the U.S. Digital Service.

(ii) The DPC shall work closely with the Co-Chairs of the Data Working Group and assist in

the Data Working Group’s interagency coordination functions.

(iii) The Data Working Group shall consult with agencies to facilitate the sharing of

information and best practices, consistent with applicable law.
(¢c) Functions. The Data Working Group shall:

(i) through consultation with agencies, study and provide recommendations to the APDP
identifying inadequacies in existing Federal data collection programs, policies, and

infrastructure across agencies, and strategies for addressing any deficiencies identified; and

(i) support agencies in implementing actions, consistent with applicable law and privacy
interests, that expand and refine the data available to the Federal Government to measure

equity and capture the diversity of the American people.

(d) OMB shall provide administrative support for the Data Working Group, consistent with
applicable law.

Sec.10. Revocation. (a) Executive Order 13950 of September 22, 2020 (Combating Race and
Sex Stereotyping), is hereby revoked.

(b) The heads of agencies covered by Executive Order 13950 shall review and identify
proposed and existing agency actions related to or arising from Executive Order 13950. The
head of each agency shall, within 60 days of the date of this order, consider suspending,
revising, or rescinding any such actions, including all agency actions to terminate or restrict
contracts or grants pursuant to Executive Order 13950, as appropriate and consistent with

applicable law.
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(¢) Executive Order 13958 of November 2, 2020 (Establishing the President’s Advisory 1776

Commission), is hereby revoked.

Sec. 11. General Provisions. (a) Nothing in this order shall be construed to impair or
otherwise affect:

(i) the authority granted by law to an executive department or agency, or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget relating to

budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject to the

availability of appropriations.
(¢) Independent agencies are strongly encouraged to comply with the provisions of this order.

(d) This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its

departments, agencies, or entities, its officers, employees, or agents, or any other person.
JOSEPH R. BIDEN JR.

THE WHITE HOUSE,
January 20, 2021.
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PBA Working Rules of ﬂi
Professionalism

he practice of law i1s a profession, a genuine calling inspirited with service to the
system of justice, not a common business enterprise. The quality of the profession
1s only as worthy as the character of the people who practice it.

Self-esteem, shared respect for each other, the clients we serve, the judges and the officers
with whom we work, are essential to it.

Civility is a virtue, not a shortcoming. Willingness to temper zeal with respect for society’s
Interest in preserving responsible judicial process will help to preserve it.

Unwritten rules of professional courtesy have long sustained us. Since they are
sometimes forgotten, we should set them down again and conscientiously observe them.

1 Treat with civility the lawyers, 5 Procedural rules are necessary to
clients, opposing parties, the Court, judicial order and decorum. Be
and all the officials with whom we mindful that pleadings, discovery
work. Professional courtesy is processes and motions cost time and
compatible with vigorous advocacy money. They should not be
and zealous representation. heedlessly used. If an adversary is
entitled to something, provide it without
2 Communications are lifelines. Keep unnecessary formalities.
the lines open. Telephone calls and
correspondence are a two-way 6 Grant extensions of time when they
channel; respond to them promptly. are reasonable and when they will not

have a material, adverse effect on

3 Respect other lawyers’ schedules as your client’s interest.

your own. Seek agreement on

meetings, depositions, hearings and 7 Resolve differences through
trial dates. A reasonable request for a negotiation, expeditiously and

scheduling accommodation should without needless expense.
never be unreasonably refused.
Enjoy what you are doing and the

4 Be punctual in appointments, company you keep. You and the

communications and in honoring world will be better for it.

scheduled appearances. Neglect and

tardiness are demeaning to others and

the judicial system.

Beyond all this, the respect of our peers and the society which we serve is the
ultimate measure of responsible professional conduct.
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